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July 1, 1961—June 30, 1962 


ABSENCES 
(See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Disbursing officers. (See Disbursing Offi- 


ADMINISTRATIVE DETERMINA- 
TIONS— Continued 

Conclusiveness 
Extent of General Accounting Office 
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ADMINISTRATIVE DETERMINA- 


TIONS 

Civilian employee matters 

Incapacity 

Travel 
Authorization or approval to curtail 

temporary duty travel on assump- 
tion of- incapacity of employee to 
perform temporary duty without 
establishment of fact of incapacity 
is not in itself sufficient to allow pay- 
ment for cost of return travel to 
headquarters under secs. 6.5a and 
b of Standardized Govt. Travel 
Regs., which require evidence as 
& matter of fact that employee is 
physically or mentally ill to extent 
he is incapacitated for performance of 
duty; therefore, orders authorizing 
employee, while en route to his 
temporary duty station, to return to 
headquarters, which were issued on 
assumption that employee would be 
incapacitated for performance of 
temporary duty when he learned of 
death of his son, are not sufficient to 
authorize travel at Govt. expense.. 
\lthough supervisor may, for official 
reasons, order cancellation or cur- 
tailment of official travel of em- 
ployee, when incapacity of employee 
because of illness is reason for can- 
cellation of travel, supervisor’s 
authority to order cancellation or 
curtailment of travel is subject to 
statutory and regulatory limitations 
applicable to employee; therefore, 
order to return to headquarters 
issued by supervisor on assumption 
that employee would be incapaci- 
tated upon learning of death of his 
son does not meet provisions in sec. 
6.5 of Standardized Govt. Travel 
Regs. which require evidence estab- 
lishing fact of incapacity of em- 
Ployee to entitle him to reimburse- 
ment for cost of return travel 


authority—claim settlement—although 
Dept. of Interior in presentation of 
claim on behalf of San Carlos Irrigation 
Project for reimbursement for repairs to 
power line damaged as result of crash 
of civil air patrol plane is instrumen- 
tality of Govt. so that it falls within 
literal terms of par. 2.c, Air Force Reg. 
112-2, Mar. 26, 1959, which precludes 
Air Force from considering claims for 
property loss or damage of Govt. 
agencies, the statutes under which claim 
might be compensable—10 U.S.C. 
2733, property loss incident to non- 
combat activities, and 28 U.S.C. 2671, 
Federal tort claims—make administra- 
tive settlement action conclusive so that 
GAO cannot require Air Force to con- 
strue regulations as authorizing cogni- 
zance of claim on basis that it is claim 
on behalf of project beneficiaries—the 
Pima Indians—and not claim of Govt. 
agency involving appropriated funds_. 
Small business—under sec. 2(15) of Small 
Business Act, 15 U.S.C. 644, which pro- 
vides that small business concerns shall 
be awarded any contract for sale of Govt. 
property which is determined by Small 
Business Admin. and disposal] agency 
to be in interest of assuring that fair 
proportion of total sales of Govt. prop- 
erty be made to small business, SBA 
cannot unilaterally make determination, 
but it must be concurred in by disposal 
agency and, in event of failure to agree, 
decision of head of disposal agency is 


Government housing availability on rent 


free basis 

The designation of Govt. housing facilities 
for occupancy by Govt. personnel on 
a rent free basis is a matter for adminis- 
trative determination 

Although there is no prohibition against 
administrative agencies determining the 
designation of Govt-owned quarters on 
a rent free basis, consideration of such 
factors as recruitment difficulties, hours 
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ADMINISTRATIVE DETERMINA- 
TIONS— Continued 
Government housing availability on rent 
free basie—Continued 
of work, and the isolation of Govt. 
institution is open to question in the 
absence of a clear showing of economy 


ADVERTISING 


Necessity or nonnecessity 

Sma'l Rusiness awards. (See Contracts, 
awards, smal! business concerns, adver- 
tising) 

Specification changes—award of construc- 
tion contract, after Davis-Bacon Act 
wage determination in advertised speci- 
fications has become obsolete, to low 
bidder at either his bid price or at 
price to be negotiated on basis of 
changed wage determination would not 
be selection of low bidder on basis of 
bids on specifications actually to be 
used in work and on same terms offered 
to all bidders, and, even though differ- 
ence in price which would be effected by 
change in wage rates might not chanre 
relative standing of low bidder, such 
award would violate rules of competitive 
bidding; therefore, all bids should be 
rejected and procurement read vertised . 

Negotiated contract matters. (See Contracts, 
negotiation) 


AGENTS 


Government—State agency—judgments— 
Government's liability. (See Courts, judg- 
ments, decrees, ctc., agents, principal’s 
liability) 


AGRICULTURE DEPARTMENT 


Rural Electrification Administration—loans 
to cooperatives—status as Federal aid— 
term “other Federal aid” in sec. 6(b)(9) 
of Area Redevelopmont Act, 42 U.S.C. 
2505(b)(9), which requires amount of 
such other Federal assistance to be con- 
siderod in determining maximum limita 
tion for area redevelopment loans, has 
reference to Federal ald programs directly 
administered by departments and agen- 
cies, other than Area Redevelopment 
Admin., for area redevelopment rather 
than benefits indirectly derived as result 
of Federal efforts to facilitate economic 
development, such as loans made by 
Rural Electrification Admin. financed- 
elecirie cooperatives to consumer-horrowers 
where there is no privity of contract 
between Rural Electrification Admin. and 
borrower; therefore, applicants for area 
redevelopment loans who also have loans 
from Rural Electrification Admin. co- 
operatives for electrical equipment are 
not required to have Rural Electrification 
Admin. loans considered under area re- 
development loan limitation.............. 

ALIENS 

Retired military member losing United 
States citizenship. (See Pay, retired, 
foreign citizenship effect) 


Page 





INDEX DIGEST 


ANNUAL LEAVE 


(See Leaves of Absence, annual) 


APPOINTMENTS 


Military personnel—age disqualification— 
retired Army of U.S. officer who was 
more than 65 years of age on July 18, 1960, 
when he was appointed colonel in U.8. 
Army Reserve so that he could qualif7 
for retirement under 10 U.S.C. 3911 was 
ineligible by reason of age fer such appoint- 
ment under 10 U.S.C. 3843(b), and imple- 
menting regulations, which in effect 
prohibit, after July 1, 1960, appointment 
of any person who has reached the age of 
60, as colonel in U.S. Army Reserve, and, 
therefore, member could not be effectively 
retired as Reserve officer under 10 U.S.C, 
3911 and ts not entitled to retired pay on 
basis of higher temporary grade. ......... 

Presidential—effective date—an appoint- 
ment (dated Mar. 21, 1961) of & Coast 
Guard officer to permanent rank of rear 
admiral under 14 U.S.C, 222 to be effective 
on a prior date (Mar, 24, 1961) the officer 
to have such rank from an earlier date 
(Feb. 1, 1961) on which a vacancy in grade 
occurred is an appointment required by 
14 U.S.C. 221 to be made by and with 
the advice and consent of the Senate and, 
in absence of some specific statute comes 
under the longstanding rule that Presiden- 
tial appointments made by and with the 
advice and consent of the Senate do not 
become effective until a commission has 
been issued after Senate confirmation, so 
that officer’s promotion which was con- 
firmed by the Senate on the date ( Mar, 24, 
1961) specified in the appointment letter 
may not be considered effective prior 
thereto but that date may be considered 
the effective date for pay purposes even 
though the commission was not received 
WO ON BIND an cdenvetscoutctcinteccce ° 

Termination—civilians on military duty— 
since Reserve Corps of Public Health 
Service is not component of Armed Forces, 
commissioned Public Health Service Re- 
serve officer who Is also civilian employee 
is not entitled to leave of absence for mili- 
tary duty or to dual office exemption pro- 
vided for members of reserve components 
and National Guardsmen by sec. 29, act 
of Aug. 10, 1956, 5 U.S.C. 30r; therefore, 
when employee serves on active duty with 
pay as commissioned officer in Reserve 
Corps of Public Health Service he vacates 
his civilian position and upon return to 
inactive Reserve status he must be re- 
appointed to civilian position, there being 
no authority to retain him in civilian 
position in leave without pay status, or to 
permit him to waive compensation of 
i 
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Apportionment—exceas of suthorization— 
failure of Sec. of Commerce to apportion 
Federal aid highway funds in accordance 
with formula specified in 23 U.S.C. 104(b), 
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APPROPRIATIONS— Continued 

with result that some States received funds 
in excess of amount they were entitled to 
receive and others received less than their 
entitlement, must be regarded as an act 
in excess of statutory authority which 
neither binds nor estops Govt.; therefore, 
since Govt. may not charge appropriated 
moneys with any amount in excess of 
authorized apportionment, such excess 
amounts must be recovered from the States 
and where adjustments are effected to 
recover excess amounts which were made 
at expense of other states, the rights of all 
States, as well as Federal Govt., require 
that all apportionments be appropriately 


Augmentation—services bet ween agencies— 
plan for interagency exchange of medical 
supply items, such as exchange of drugs by 
Public Health Service for dental chairs of 
Defense Medical Supply Agency, without 
replacement of drugs or transfer of equiva- 
lent amount to Treasury as miscellaneous 
receipts as required by sec. 601, Economy 
Act, 31 U.S.C. 686, to preclude augmenta- 
tion of appropriations, would not only be 
disposal of excess items in stockpile with- 
out proper accounting for proceeds but 
would be purchase of chairs for drugs rather 
than for money; therefore, plan which may 
not be approved should be submitted to 
Congress for purpose of obtaining specific 
suthorizing legislation. . .................. 

Availability 
Calling cards. (See Printing and Binding, 

calling cards) 

Compensation—retroactive adjustments— 
additional compensation payments 
which result from recomputation of 
service for longevity step increase pur- 
poses due employee who has been suc- 
eessively transferred between several 
departments and agencies are chargeable 
against appropriation of department or 
agency which was originally charged 
for employee’s salary ................... 

Yentracts—optional work depending on 
availability. (See Bids, evaluation, op- 
tions, additional amounts, appropria- 
tion availability extent) 

Lump-sum leave payments. (See Leaves 
of Absence, lump-sum payments, appro- 
priation availability) 

Maintenance and operation 
Authorization requirements 

Use of operation and maintenance 
funds appropriated to Dept. of Army 
for conversion of heating plant from 
coal to gas at cost greatly in excess 
of $25,000 limitation on use of opera- 
tion and maintenance funds in 10 
U.S.C, 2674 and in sec. 637 of the 


Department of Defense Appropria- 
tion Act, 1962, 75 Stat. 381, is not 
proper in view of legislative history 
of limitations which evidence Con- 
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Availability—Continued 

Maintenance and operation—Continued 

Authorization requirements—Continued 
gressional intent that such work 
costing more than $25,000 should 
be specifically authorized in mili- 
tary construction authorization act 
and funded from appropriations 
made pursuant to authorization.... 
Contractual arrangement for conver- 
sion of heating plant at military 
installation from coal to gas at cost in 
excess of $25,000 to be financed from 
annual Army operation and main- 
tenance funds under which public 
utility supplier would convert 
equipment without cost to Govt., 
except indirectly as may be reflected 
in service rates, subject to payment 
in event of termination by Govt. 
within 10 years of net termination 
charge based on cost of facilities as 
depreciated annually would be not 
only evasion of sec. 637, Department 
of Defense Appropriation Act, 1962, 
which prohibits use of operation and 
maintenance funds for projects in 
excess of $25,000 but also of competi- 
tive bidding requirements of law... 

Military record correction. (See Military 
Personnel, record correction, appropria- 
tion availability) 

Public lands—title clearance by condemna- 
tion—use of funds appropriated for forest 
management to pay deposit to court 
incident to condemnation proceedings 
which is instituted to obtain clear title 
to land but which will result in ob- 
taining new title is in effect deposit 
for purchase of land which under 
41 U.S.C. 14 requires specific au- 
thorizing legislation and, therefore, 
appropriation for forest management 
may not be used for payment of 
deposit into court in connection with 
condemnation proceedings.............. 

Recreation facilities—equipment for em- 
ployees. (See Welfare and Recreation 
Facilities, civilian personne], authority) 

Federal aid to States. (See, States, Federal 
aid, grants, etc.) 
Fiscal year 
Availability beyond 
Contracts—amendments— in view of fact 
that states receiving Federal con- 
tributions for construction of sewage 
treatment works under sec. 6 of Fed- 
eral Water Pollution Control Act, 33 
U.S.C. 466e, do not have any legal 
right to compel execution of amend- 
ment to obtain increase in amount 
of grant, an essential element—ante- 
cedent lawful right—for application 
of doctrine of “relation back” under 
which appropriation initially obligated 
for contract must be charged with all 
necessary costs of contract is missing 
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F'scal year—Continued 
Availability beyond—Cortinued 
and the long established appropriation 
rule is not for application, therefore, a 
succeeding year’s appropriation avail- 
able for sewage treatment projects 
may be charged for grant increase 
effected by amendment to original 


final, U.8. is required to pay judgments, 
including costs, and permanent appropria- 
tion for payment of judgments established 
under 31 U.S.C. 724a is available for pay- 
ment, upon settlements issued by GAO, 
provided that in connection with State 
court judgment certification as required 
by 28 U.8.C. 2414 is furnished by Attorney 


DD cintintinnstitthttdnnntinmeseanatnace 134 vs ititriindtithiniicndscckdinsions 583 
Lump-sum_ leave payments. (See ARMY DEPARTMENT 
Leaves of Absence, lump-sum pay- 
ments, holidays, fiscal year effect). Engineers—rivers and harbors projects— 
Justice Department—litigation expenses— local expenditure requirement—although 
Justice v. Judiciary appropriations—cost for requirement in flood control project that 
travel of plaintiff's attorney and attorney's highways and road bridges incident to 
fee in connection with taking of deposition project be financed without cost to Federal 
by Govt. in suit brought against Govt. by Govt. would preclude use of Federal-aid 
serviceman who is not able to afford ex- highway funds for construction of bridge 
pense are regarded as costs incurred by on substantially completed interstate 
Govt. in preparing its defense rather than highway in flood control area, any change 
as attorney’s expenses and fees chargeable in highway to accommodate flood control 
to judiciary appropriations; therefore, project when highway construction is 
such costs are chargeable to appropriations nearly completed, or after its completion, 
of Dept. of Justice for legal activities...... 541 could not be regarded as for highway 
Limitations—procurement in economic dis- purposes, and, therefore, Federal-aid 
tress, ete., areas—where bidding on non- highway funds may not be used for con- 
set-aside portion of military procurement struction of bridge................-------- 606 
for qualified product resulted in only one ATOMIC ENERGY COMMISSION 
small business concern on qualified prod- Employees 
ucts list submitting bid which was not 
within 120% of low bid submitted by Night differential 
concern in substantial labor surplus area, Guard and courier service 
use of surplus labor area set aside does not Security guards of the Atomic Energy 
contravene restriction in sec. 523, Dept. Commission who are assigned tem- 
of Defense Appropriation Act, 1961, 74 porarily to regularly scheduled tours 
Stat. 353, which precludes use of appropri- of duty other than their own, which 
ated funds for contracts awarded on basis require performance of work on 
of labor surplus area situation at price in night shifts, are entitled under sub- 
excess of lowest obtainable on unrestricted sections (c) and (d) of section 25.232 
Solicitation Of DIGS... ccceccececcccccconse 121 of the Federal Pay Regulations to 
Liquiditation of Government agencies— night differential for the night hours 
obligations incurred and unpaid—em- involved even though the work con- 
ployee whose projected leave period, as stitutes overtime for the substituting 
result of separation in June from temporary employees and the work does not 
agency in liquidation, will include two COE OR isc ccs cnennticesovese 8 
holidays falling in new fiscal year, one of Security guards of the Atomic Energy 
which occurs after termination date of Commission who, in addition to 
agency, has right on date of separation to eight hours of duty are required to 
lump-sum payment, which is payable spend 15-minute intervals in check- 
from appropriations available for salaries ing in or out and going to and from 
on date of separation, and to regular com- security posts during the period from 
pensation for holidays occurring within 6:00 p.m. to 6:00 a.m., which inter- 
projected leave period, and such right is vals are administratively considered 
not affected by administrative delay or a regular part of the daily tour and 
liquidating procedures resulting from ex- as compensable time for overtime 
piration of agency’s appropriations or compensation purposes, are entitled 
CN i iinnciintcnnciniininnseninennn 761 to night differential under section 
Permanent indefinite for judgments—court 301 of the Federal Employees Pay 
costs—where court costs assessed against Act of 1945, as amended, for all time 
U.8. in tax lien enforcement actions de- served between 6:00 p.m. and 6:00 
cided adversely to Govt. by State and Rts psacemnetininineindininn 8 


Federal courts that are without authority 
to allow such costs under 28 U.8.0. 2412(a), 
in absence of express statutory authority 
making Govt. liable for costs, have become 
part of judgments and judgments are 


Security couriers of the Atomic Energy 
Commission who are assigned to 
security shipment duties which 
necessitate night work that recurs 
regularly during a shipment, al 
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Continued 

Employees—Continued 

Night differential—Continued 

Guard and courier service—Continued 

though not according to a fixed 
hours-of-work pattern, may have 
the time worked considered as a part 
of the regularly scheduled tours of 
duty and be paid night differential 
under section 301 of the Federal Em- 
ployees Pay Act of 1945, as amended, 
for any time worked between 6:00 
p.m. and 6:00 a.m. in either the basic 
workweek hours or in the overtime 


Contractor under cost-type contracts. (See 
Contracts, cost-type, litigation expenses, 
attorneys’ fees, patent infringement 
suits) 

Depositions by Government—order by 
U.S. Dist. Court requiring Govt. to pay 
travel expenses and fee of plaintiff's 
attorney in connection with taking of 
depositions by Govt. incident to civil 
suit brought against U.S. by serviceman 
who is not able to afford expense, al- 
though he did not bring suit as indigent 
plaintiff (forma pauperis), is under rule 
30(b) of Federal Rules of Civil Proce- 
dure, 28 U.S.C. App. Rule 30(b) (Civil 
Proc.), within discretion of Court to 
require party at whose instance deposi- 
tion is taken to pay reasonable expenses, 
including attorney’s fees, and U.S. as 
party moving to take deposition is 
subject to Court's discretion; therefore, 
payment of travel expenses and fee of 
plaintiff’s attorney is approved_........ 


AWARDS 
Finders of Government property 


Authority—other than authority contained 
in 14 U.S.C, 643 for payment of rewards 
by Coast Guard for information which 
leads to recovery of missing Coast 
Guard property, there is no general 
authority under which Coast Guard 
may make reasonable payments for 
voluntary and unsolicited services in- 
cident to return of, or furnishing of in- 
formation leading to recovery of, missing 
Coast Guard property.................. 

Knowledge of reward offer as condition to 
entitlement—in view of definitions of 
term ‘‘reward,” which clearly contem- 
plate that before award may be paid 
there first must be offer to pay, and of 
language in 14 U.S.C. 643 providing that 
“The Coast Guard may offer and pay 
rewards * * *” for information leading 
to recovery of lost Coast Guard property, 
which requires offer by Coast Guard as 
condition precedent to payment of re- 
ward, Coast Guard may not pay reward 
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ATOMIC ENERGY COMMISSION— Page | AWARDS-—Continued 
Finders of Government property— Continued 


for return of, or for information leading 
to recovery of, missing property when 
reward offer has not been published_-_.. 
Nature of right, in general—right to pay- 
ment of reward by Coast Guard for in- 
formation leading to recovery of missing 
Coast Guard property pursuant to 14 
U.8.C. 643, which authorizes payment of 
rewards after publication of reward offer, 
is contractual right dependent upon 
offer and upon knowledge of offer by 
person at time information is furnished; 
therefore, individual who has no knowl- 
edge of Coast Guard reward offer at time 
of furnishing information leading to 
recovery of property is not entitled to 
payment of reward_.................... 


Research, etc., grants and retired pay— 


National Institute of Health. (See Com- 
pensation, double, military retired pay 
and grants) 


BIDDERS 
Identity—signature 


ambiguity—low bid 
which is submitted in name of individual 
who is one of principals in corporation from 
which bid was solicited but who signs as 
co-owner of corporation under his name 
only must be regarded as bid from cor- 
poration as named in bid; however, if 
there is no corporation in individual 
bidder’s name, award to any other entity 
WORE BNE BO Fie ncccccecescccascoxccs 


Qualifications 


As bid evaluation factor 
A provision in construction invitation 
which limits amount of subcontracting 
and requires bidder to furnish with bid 
information as to work to be performed 
by his own organization is designed to 
preclude award to other than bona fide 
construction contractors whose chief 
purpose in bidding is for “bid shop- 
ping’’ and, therefore, such information 
furnishing requirement is regarded as 
having been designed to assist procure- 
ment agency in determination of 
bidder’s responsibility rather than in 
determination of responsiveness of bid_ 
Requirement that bidders for military 
construction project furnish with their 
bids information on amount of work 
to be performed with their own organ- 
izations otherwise their bids will be 
considered nonresponsive is require- 
ment for purpose of determining 
responsibility of bidders rather than 
responsiveness of their bids so that par. 
2-301(a), Armed Services Procurement 
Reg., requiring rejection of bids where 
information which bidders have not 
furnished is to be used to determine 
responsiveness of bid is not for applica- 
tion; therefore, failure of two low 
bidders to submit performance of work 
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BIDDERS— Continued 
Qualifications—Continued 


As bid evaluation factor—Continued 
information with their bids does not 
require rejection and permission to 
furnish information after bid opening 
RR acccttincecsdeneccosnsee 


Experience 
Mandatory or permissive—under invita- 
tion reserving to Govt. the right, after 
opening, to require bidders to show 
experience in manufacturing certain 
specific commercial items designated 
as comparable to equipment desired, 
bidder who has not manufactured 
particular commercial equipment 
listed as comparable, but who has 
manufactured similar equipment of 
higher quality and greater complexity, 
is not precluded by permissive rather 
than mandatory experience require- 
ment from showing expertence with 
other comparable items, and his bid 
should not be considered nonrespon- 
sive as not meeting experience require- 
ment in invitation.................... 
Restrictive—under invitation for highly 
technical equipment which limited 
award to bidders who submitted 
evidence of experience in such work by 
bidder or his subcontractors, rejection 
of low bid because subcontractor 
lacked required experience in manu- 
facture of particular equipment will 
not be questioned, the propriety of 
limiting use of subcontractors to those 
having qualifications including ex- 
perience, etc., of @ necessary order 
having been recognized............... 
Manufacturer or dealer—time of deter- 
mination—when availability of facilities 
of established manufacturer to low 
bidder was not known by contracting 
officers at time low bid was rejected after 
preaward survey disclosed that bidder 
was newly established concern without 
facilities to qualify as manufacturer 
under invitation incorporating by refer- 
ence provisions of Walsh-Healey Public 
Contracts Act, 41 U.S.C. 35, subsequent 
consideration of availability of such 
facilities for purposes of ascertaining low 
bidder’s qualifications as regular manu- 
facturer would not be proper, and re- 
sultant contract to lowest qualified and 
responsive bidder will not be disturbed. 
Time for determination—low bidder who 
did not qualify as responsible bidder at 
time award was made on advertised 
non-set-aside portion of military pro- 
curement, or at time negotiations on 
labor surplus area set-aside portion were 
begun, but who was issued Certificate 
of Competency by Small Business 
Admin. prior to award of set-aside 
should have his responsibility deter- 
mined at time of award of set-aside; 
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Qualifications— Continued 


therefore, on basis of certification he is 
responsible bidder and negotiations for 
set-aside should be conducted with him. 


Right to award—partial set-asides—respon- 


siveness to advertised portion—require- 
ments in invitation for non-set-aside 
portion of procurement, which specify that 
only those bidders who submit responsive 
bids for non-set-aside portion will be con- 
sidered for award for set-aside portion, 
must be followed in determination of 
eligibility of bidders for award of set-aside 
portion, even though set-aside portion is 
negotiated procurement not subject to 
strict rules governing procurement by 
formal advertising; therefore, labor surplus 
area bidder who failed to acknowledge 
material amendment thereby making his 
bid nonresponsive to advertised non-set- 
aside portion may not be regarded as 
eligible bidder for consideration of set-aside 
portion of procurement................... 


737 Rightto hearing—rejection of bid, which was 


not unresponsive on its face, on assumption 
that engine offered by low bidder would 
not meet requirements in specifications, 
which assumption was based on conflicting 
information received by contracting officer 
at his request from manufacturer without 
complete knowledge as to reason for re- 
quest and without bidder being afforded 
opportunity to be heard before rejection, 
i iinictictitbancudbiinntddtanchione 


BIDS 


192| Bonds. (See Bonds, bid) 
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Brand name or equal. 


(See Contracts, 
specifications, restrictive, particular make) 


Buy American Act 


Commercial treaty effect—advice from 
Dept. of State that application of Buy 
American Act, 41 U.S.C, 10a-d, and 
E.0. No. 10582 in evaluation of bids 
for items to be manufactured by Italian 
affiliate of American company does not 
constitute violation of Treaty of Friend- 
ship, Commerce and Navigation con- 
cluded between U.S. and Italy in 1948, 
in view of fact that commercial treaties, 
such as this, are specifically drafted with 
Buy American Act in mind and are 
designed to exempt cases of Govt. pro- 
curement from general treaty require- 
ments, does not present any basis for 
8 different conclusion...............-..- 


Criteria other than price—in rejection of 
bid of foreign company such factors 
as adverse affect on international trade, 
weakening of an allied nation and dis- 
couragement of foreign competition are 
political or economic factors which may 
not be considered except as they are 
embodied in specific statutes; also, 
whether particular purchase is incon- 
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BIDS—Continued 
Buy American Act—Continued 
sistent with public interest and should 
be exempt from limitation in Buy 
American Act, 41 U.S.C. 10a, ef seq., 
is for determination by head of depart- 
ment or agency concerned and failure to 
exercise that vested authority is not 
subject to review by Comp. Gen...... 


Foreign product determination 
Although in evaluation of bids under 
Buy American Act, 41 U.S.C. 10a-d, 
and implementing E.0. No. 10582, 
honest differences of opinion may 
exist with respect to treatment to be 
accorded various items in computing 
cost ratio of foreign components to 
total cost of product, bidder who 
alleges that low bidder misrepresented 
proportion of materials to be supplied 
from foreign sources but substantiates 
allegation with figures which upon 
correction confirm contracting officer’s 
finding that cost of foreign components 
does not exceed 50% of bid price has 
not established that low bid does not 
qualify as domestic bid and fact that 
same components were furnished from 
foreign sources under prior contracts 
with same bidder is not determinative 
of components to be so procured under 
POG i inintcsinadccenteninnnne 
To insure that bidders claiming pref- 
erence as domestic manufacturers 
establish that cost of foreign products 
in bid is less than cost of domestic 
products and to prevent any change in 
claimed percentage after bid opening, 
procuring agency should require 
bidders to submit with bids, subject 
to verification by agency before award, 
statement listing any foreign materials, 
products or components entering into 
supplies to be furnished and percent- 
age of cost of all materials represented 
by these foreign items, and use of 
foreign products, other than those 
disclosed in bid should be precluded 
through penalty of price reductions, 
liquidated damages or other damages. 


Price differential 
In evaluation of bids subject to foreign 
product differential of Buy American 
Act, 41 U.S.C. 10a-d, and E.0. No. 
10582, consideration of import duty 
which bidder would be required to 
pay to U.S. upon entry into U.S. of 
components manufactured in foreign 
country is not required when head of 
procuring agency makes a determina- 
tion to use formula prescribed in 
sec. 2(c)(1) of E.O. which requires 
6% differential to be computed on 
delivered, duty-paid price, rather 
than alternative formula in sec. 
2(c)(2) which requires 10% differential 
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Buy American Act—Continued 
Price differential—Continued 
to be computed on bid price, exclusive 
of duty and costs after arrival of 
SITE BE DB cccmitntniesinnicerndatdinonis 
A low bidder who qualifies as labor 
surplus concern and who offers Ameri- 
can-made product at price differential 
which exceeds by more than 14% the 
price of bidder offering foreign product 
has submitted unreasonable bid under 
Buy American Act, 41 U.S.C. 10a-d, 
which does not prohibit, without any 
exception, consideration of foreign 
bids, but, rather, expressly provides 
that restrictions against purchase of 
foreign products do not apply where 
cost of domestic product is unreason- 
able; therefore, low domestic bidder 
is not entitled to award_.............. 


Regulation propriety—although Buy 
American Act, 41 U.S.C. 10a-d, is silent 
as to basis for determining whether or 
not an article is manufactured ‘‘substan- 
tially all” within U.S., its legislative 
history indicates that Congress intended 
act to speak in general terms leaving to 
administrative discretion actual estab- 
lishment of preference to be given Ameri- 
can materials; therefore, foreign product 
definition in sec. 2(a) of E.0O. No. 10582 
as any item in which cost of foreign 
components constitutes 50% or more of 
cost of all products in item is not in 
conflict with nor contrary to require- 
ment of act that article be manufactured 
“substantially all” in U.S_............. 

Competitive system 
Generally 
An “or equal” provision in invitation 
issued incident to advertised military 
procurement which did not contain 
sufficient information for bidders who 
had not previously been awarded 
contracts for items to ascertain mate- 
rial characteristics of model serves no 
useful purpose and appears to have 
been included in attempt to meet 
language of competitive bid require- 
ment while disregarding its spirit.._. 
Although bids which have been prepared 
in good faith should not be disregarded 
after opening except for most cogent 
reasons, good faith of bidders who 
prepared bids which have been opened 
before determination was made that 
invitation was ambiguous, misleading 
and prejudicial cannot render defective 
SINE WO clas eiccicttaenenscatien 
Invitation which does not require bidders 
to specify quantity, type or condition 
of special tooling to be used by bidder 
to supplement Govt-owned tooling 
available at no cost and to become 
property of Govt. does not permit 
bidders to compete on common basis 
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Compet tive system—Continued 
Generally—Continued 
and, therefore, is deficient invitation 
under which no valid award can be 

Small business concerns—an award 
under total small business set-aside 
procurement to low large business 
bidder who, after certification that 
he was smal] business concern, took 
action after opening of bids for sole 
purpose of meeting small business 
size criteria thereby qualifying for 
consideration, is award to bidder who 
was given second chance and undue 
advantage over other bidders, and is 
award which is not only destructive 
of competitive bidding process but is 
in circumvention of small business 
program and, therefore, contract 
should be canceled 

Delivery provisions 

Dual delivery schedules—dual delivery 
schedule in invitation which provides 
longer delivery time for bidders required 
to furnish preproduction, tested, samples 
and shorter delivery period for prior 
producers enables Govt. by giving 
longer delivery period to new producers 
and by evaluating two types of bids on 
basis of price alone, opportunity to 
develop new sources of supply which is 
recognized as material factor in Govt. 
procurement; therefore, dual delivery 
schedule is not contrary to principles 
of competitive bidding to make award 
under invitation illegal and contract 
which was canceled when second low 
bidder, prior producer, who had advan- 
tage protested, after bid opening that 
dual delivery provision was illegal, 
should be reinstated.................... 

Evaluation. (See Bids, evaluation, de- 
livery provisions) 

Discarding all bids 

Administrative determination—withdrawal 
of set-aside portion of military pro- 
curement after award of non-set-aside 
portion was made and issuance of new 
invitation with 50% labor surplus set- 
aside to incorporate additional quantity 
requirement as well as quantity in with- 
drawn set-aside invitation is matter for 
administrative determination provided 
that such action is determined to be in 
best interest of Govt.................... 

Invitation defecte—although bids which 
have been prepared in good faith should 
not be disregarded after opening except 
for the most cogent reasons, good faith 
of bidders who prepared bids which have 
been opened before determination was 
made that invitation was ambiguous, 
misleading and prejudicial cannot render 
defective invitation valid 





INDEX DIGEST 


Page | BIDS—Continued 


788 


302 


Discarding all bids—Continued 


Readvertisement justification 
An invitation with single brand name 
or equal clause which resulted in 
restricting competition for more or 
less standard item previously procured 
under invitation listing brand name 
of another manufacturer should be 
canceled and procurement readver- 
tised with less restrictive purchase 
description and without reference to 
product of one particular manufac- 
turer; however, if urgent needs of 
agency preclude development of 
proper specifications in time to permit 
formal advertising, consideration may 
be given to negotiating procurement for 
such material as is currently needed_. 
Where military procurement invitation 
for item manufactured to specifications 
included predetermined ‘patent in- 
demnity clause prescribed in par. 
9-103.1 of Armed Services Procurement 
Reg. for supplies without regard to 
whether they are normally sold or 
offered for sale to public rather than 
not predetermined patent indemnity 
clause in par, 9-103.2 of Armed Services 
Procurement Reg. which limits in- 
demnification for infringement to 
supplies or components sold commer- 
cially, but use of erroneous clause did 
not result in restricting competition, 
or in unreasonable prices, or in preju- 
dice to any of bidders, cancellation 
of invitation and readvertisement after 
bids have been opened would not be 
Invitation which does not require bid- 
ders to specify items of Govt-owned 
tooling to be used so that transporta- 
tion expense to be borne by Govt. 
cannot be ascertained for purposes of 
determining which bid is lowest is 
deficient invitation, and to permit 
bidders to supply information on 
Govt-owned tooling would in effect 
give bidders another chance at bidding 
which would be prejudicial to com- 
petitive bidding system; therefore, 
all bids should be rejected and under 
readvertisement invitation should 
State factors upon which evaluation 
and award will be made.__........... 
Invitation for construction of certain 
basic items and optional items which 
provided for determination of lowest 
responsive bid for base bid without 
consideration of optional work that 
was needed and that would be in- 
cluded in award to extent that appro- 
priations were available at that time 
is invitation that is not only legally 
defective because of Govt.’s intent to 
make award on more than base bid 
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Discarding all bids—Continued 

Readvertisement justification— Continued 
but, also, because excepting optional 
items from bid evaluation would be 
contrary to principle of full and free 
competition for such items; therefore, 
administrative determination to reject 
all bids and to correct deficient in- 
vitation was proper................... 
Award of construction contract, after 
Davis-Bacon Act wage determination 
in advertised specifications has become 
obsolete, to low bidder at either his 
bid price or at price to be negotiated 
on basis of changed wage determina- 
tion would not be selection of low 
bidder on basis of bids on specifica- 
tions actually to be used in work and 
on same terms offered to all bidders, 
and, even though difference in price 
which would be effected by change in 
wage rates might not change relative 
standing of low bidder, such award 
would violate rules of competitive 
bidding; therefore, all bids should be 
rejected and procurement readver- 


Evaluation 
Aggregate v. separable items, prices, etc.— 
single v. multiple awards—under invita- 
tion for several items, which provides 
that awards will be based on lowest bid 
by item, that qualified bids are per- 
missible, and that bids may be eval- 
uated on basis of advantage or disad- 
vantage to Govt. in making multiple 
awards, separate awards for each item 
are not required, multiple award evalua- 
tion provision having effect of reserving 
to Govt. right not to make multiple 
awards when that basis would be more 
costly; therefore, when only one con- 
tract is to be awarded, bidder who 
offered lowest total aggregate bid on allor 
none basis, even though price of particu- 
lar item may be higher than some other 
bidder’s price for that item, is entitled 


Delivery provisions 
Invitation which permitted bidders to 
offer alternate delivery period to one 
specified, but did not indicate evalua- 
tion factor that would be applied be- 
tween bids offering delivery within 
prescribed period and those offering 
later delivery, not only does not per- 
mit bidders to compete on definite and 
equal basis but has effect of permitting 
contracting officer to determine basis 
for evaluation after bids are opened; 
therefore, to extent that such ambigu- 
ous delivery provision in invitation 
may be authorized under procurement 
regulations, regulations should be 
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Delivery provisions—Continued 
When procurement agency requires 
delivery within prescribed time, in- 
vitation should provide that only in 
event that no acceptable bid is re- 
ceived, which meets delivery require- 
ment, will consideration be given to 
bids offering later delivery, but when 
earlier delivery is merely desired, 
rather than required, and bids offering 
later delivery within maximum period 
are to be considered on equal basis, 
bidders should be so advised in in- 
Alternate schedules—under invitation 
which requests bidders to submit 
alternate delivery schedule only to 
extent that they are “unable to make 
delivery as specified,’”’ low bidder who 
submits bid with alternate accelerated 
delivery schedule on 75% of items but 
does not indicate any delivery schedule 
for balance of items has submitted bid 
which may be considered as proposal to 
deliver the 75% quantity as indicated 
and balance no later than time speci- 
fied for delivery in invitation; there- 
fore, delivery schedule being respon- 
sive to terms of invitation, bid should 
be considered for award_............- 
Time limitation—in negotiated military 
procurement in which price and de- 
livery were of equal importance and 
all bidders were clearly informed dur- 
ing negotiations of required date for 
completion of deliveries, offeror who 
conditioned his alternate proposal on 
delivery beyond maximum time of- 
fered to all others had his proposal 
| ee 
Foreign product differential. (See Bids, 
Buy American Act, price differential) 
Government equipment—invitation which 
does not require bidders to specify items 
of Govt-owned tooling to be used so 
that transportation expense to be borne 
by Govt. cannot be ascertained for pur- 
poses of determining which bid is lowest 
is deficient invitation, and to permit 
bidders to supply information on Govt- 
owned tooling would in effect give bid- 
ders another chance at bidding which 
would be prejudicial to competitive 
bidding system; therefore, all bids should 
be rejected and under readvertisement 
invitation should state factors upon 
which evaluation and award will be 
Import duty tax—application under Buy 
American Act. (See Bids, Buy Ameri- 
can Act, import duty tax evaluation) 
On basis other than in invitation—although 
invitation for non-set-aside portion of 
military procurement required bidders 
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Evaluation—Continued 
to stipulate place of manufacture where 
work is to be performed, under definition 
of labor surplus area concern in par. 
1-801.1, Armed Services Procurement 
Reg., that information alone will not 
necessarily resolve question of whether 
more than 50% of total costs of manu- 
facture and production will be incurred 
in area where bidder’s plant is located 
within meaning of definition, which 
recognizes that costs alone may qualify 
or disqualify concern as surplus labor 
area concern, and, therefore, award for 
set-aside portion negotiated on basis of 
informetion supplied after opening as to 
amount of subcontracting to be done 
by low bidder in persistent labor surplus 
area will not be questioned_._........... 
Cptions 
Additional amounts—appropriation avail- 
ability extent—invitation for construc- 
tion of certain basic items and optional 
items which provided for determina- 
tion of lowest responsive bid for base 
bid without consideration of optional 
work that was needed and that would 
be included in award to extent that 
appropriations were available at that 
time is invitation that is not only 
legally defective because of Govt.’s 
intent to make award on more than 
base bid but, also, because excepting 
optional items from bid evaluation 
would be contrary to principle of full 
and free competition for such items; 
therefore, administrative determina- 
tion to reject all bids and to correct 
deficient invitation was proper...... 


Additional quantities 
Under invitation which requested 
bids on estimated quantity of 30 
units but which provided that Govt. 
would not be obligated to purchase 
more than 10 units, evaluation of 
bids on basis of lowest price offered 
on 10 units, the quantity which 
procuring activity elected to pur- 
chase is in conformity with option 
provisions in par. 1-1504(b), Armed 
Services Procurement Reg.; there- 
fore, award to bidder who was low on 
10 units but high on 30 units in pref- 
erence to another bidder who was 
high on 10 units but low on 30 units 
was valid, it being improper 
to accept high bid upon basis that 
it will become low bid upon occur- 
rence of contingency that might or 
re 
To permit bidder who quoted firm 
price on five units and lower price 
on units in excess of five up to maxi- 
mum of 30 units in response to invi- 
tation that requested bids on maxi- 
mum estimated quantity of 30 units 
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Additional quantities—Continued 
but obligated Govt. to purchase 
only 10 units to clarify his bid after 
bid opening to show that lower price 
was intended to apply on all units 
when more than five units were 
procured and thus become low 
bidder on quantity of 10 units which 
the procuring activity elected to pur- 
chase would be tantamount to giving 
bidder second chance to bid after 
bids are opened and therefore im- 


Limitations—invitation which pro- 
vides for award of contract for mini- 
mum quantities with option 
reserved in Govt. for one year after 
award to increase quantities by 300 
percent not only results in increased 
costs to Govt. if bidders have had 
to base prices on possible increases 
in production costs or, conversely, 
is unfair to bidders who based their 
prices on possibility of Govt.’s 
exercise of its option, but, more 
significant, such option provision 
does not give Govt. any assurance 
that prices obtained by competitive 
advertisement will remain lowest 
obtainable after a year; therefore, in 
future procurements both quantities 
covered by option and time within 
which option may be exercised 
should be limited_.................. 

Tax inclusion or exclusion 
In response to invitation requiring 
contract price to include all applicable 

Federal, state and local taxes and 

making no provision for evaluation 

of tax excluded bids, a bidder, who 
submits bid on tax-excluded basis 
without specifically identifying classes 
and amounts of taxes excluded has not 
submitted responsive bid which can 
be evaluated on equal basis with other 
bids computed to include taxes, even 
though difference between low bid 
price and next highest bid price would 
be more than sufficient to cover any 

tax excluded from low bid price. - - - - . 

In evaluation of bid including amount 
representing Illinois Retailers’ Occu- 
pation Tax, which tax has been sub- 
ject of several court decisions concern- 
ing its constitutionality and latest 

decision by Supreme .Court of U.S. 

in remanding case to lower court 

leaves constitutionality of tax unre- 
solved, procurement agency should 
assume that tax is valid; therefore, if 
interests of Govt. do not warrant 
further delay in making award, bid 
should be evaluated on basis of in- 
clusion of amount representing tax 
and award made to otherwise ac- 
ceptable low bidder................... 


Page 


INDEX DIGEST 835 


BIDS—Continued Page | BIDS—Continued Page 
Late Late—Continued 


Mishandling determination—under invi- 
tation specifying place for submission of 
bids and permitting consideration of 
late bid modifications that are mis- 
handled by Govt. installation after 
receipt of bid, letter sent to military 
installation responsible for accounta- 
bility of Govt-owned equipment leased 
to contractors, 2 days after submission 
of bid to related military agency at 
another location advising that for use 
of special Govt-owned tooling bidder 
was offering rental in amount which 
would make bid submitted at other 
location low bid, may not be regarded 
as being constructively received by 
procuring activity nor as late bid modi- 
fication mishandled by procuring 
activity; therefore, bidder’s letter not 
having been received at procuring 
agency prior to opening may not be 
considered as part of bid for evaluation 


Premature opening 
Bidder who, two minutes before time 
scheduled for bid opening had his low 
bid for combination of construction 
projects rejected as late by contracting 
officer who, because his watch was 
four minutes fast, had begun to read 
first bid—subsequently determined 
to be fourth low bid on only one proj- 
ect—may not be regarded as having 
unfair advantage over other bidders by 
reason of reading of bids and such bid, 
accepted by contracting officer 30 
minutes after bid opening, should 
not be precluded from consideration 
under invitation instruction, which 
provided that no bids would be con- 
sidered if received after reading of 


To reject low bid which was not accepted 
until 30 minutes after opening but 
which is shown to be same one bid 
opening officer had rejected as late 
two minutes before scheduled time for 
bid opening because he had prema- 
turely commenced reading of bids 
would not be fair or equitable to bidder 
who was placed in position of having 
submitted late bid by actions of Govt., 
and in absence of any evidence show- 
ing advantage over other bidders or 
imprudence in pricing low bid should 
be considered as validly tendered 
prior to bid opening. ................. 

Rejection notice—although failure of con- 
tracting officer to give bidder prompt 
notification of its intention to disregard 
his late mailed bid as required under 
par. 2-303.6, Armed Services Procure- 
ment Reg., in order to give bidder op- 
portunity to present evidence of time of 
actual mailing was improper, considera- 
tion of bid which was returned unopened 
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to bidder 8 days after award to lowest 
timely bidder and which has been out of 
control of Govt. for more than 2 months 
is questionable, and cancellation of con- 
tract 2 months after award would delay 
delivery of urgently needed articles; 
therefore, steps to avoid similar situa- 
tions in future should be taken......... 
Telegraphic modifications—evidence which 
indicates that late telegram increasing 
bid price due to error in bid estimate was 
delayed by telegraph company due to 
abnormal handling at place where 
message was filed and at transmission 
point substantiates administrative de- 
termination that telegram was timely 
filed made pursuant to provision in 
invitation permitting consideration of 
late telegraphic modifications where 
late receipt is due solely to delay by 


Correction 
Alternate bid comparison—under invi- 
tation for construction of facility which 
requires bidders to submit two sep- 
arate bids (alternates) for substantially 
same work under each bid but does not 
give bidders any choice as to which 
alternate might be accepted, a bidder 
who alleges that he erred in not show- 
ing same price for same work in one of 
his bids may have both bids examined 
for purpose of establishing mistake in 
one of them; therefore, since bid docu- 
ments themselves show that error was 
made and that intended price for item 
was same as that quoted in alternate 
schedule, bid may be corrected and 
considered for award.................. 


Evidence of error 
Correction of low bid on non-set-aside 
portion of military procurement 
based upon administrative deter- 
mination that evidence submitted 
by bidder, after request for confir- 
mation, together with comments of 
Govt. engineer on mistake, clearly 
established both arithmetical mis- 
take in unit price and amount of 
intended bid was proper exercise of 
administrative authority under par. 
2-406.3(e)(3), Armed Services Pro- 
curement Reg., the weight to be 
given evidence in support of alleged 
mistake being a question of fact for 
consideration by evaluator of 


A bidder who, in substantiating allega- 
tion of error in his bid price, submits 
evidence showing that substantial 
revisions of portions of origirial com- 
putations will be required to arrive 
at bid price which he had no inten- 
tion of quoting at time of submission 
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BIDS— Continued 
Mistakes—Continued 
Correction— Continued 
Evidence of error—Continued 
has not submitted evidence estab- 
lishing actual intent to bid amount 
other than as set out in bid to come 
within exception permitting correc- 
tion of bids; however, In view of 
difference between bid price, next 
low bid, and Govt. estimate, evi- 
dence does establish error requiring 
bid to be disregarded ............... 
Low bid displacement—an error made by 
telegraph company in failing to trans- 
mit to contracting agency correct 
amount of bid reduction offer which 
would have made offer or low bidder 
is an error made by independent agent 
over which bidder does not have any 
supervisory contro] so that in such 
eases where evidence conclusively 
establishes correct modification and 
that message was timely made, the 
rule against correction of errors when 
result is displacement of another 
bidder is not for application and, there- 
fore, correction of bid is permitted..... 
Prejudicial to other bidders—where cor- 
rection of low bid on basis of evidence 
clearly establishing existence of ob- 
vious mistake and bidder’s intended 
prices results in bid becoming second 
low bid but the then low bid is re- 
jected as nonresponsive, such correc- 
tion does not prejudice rights of any 
other responsive bidders and award 
on basis of corrected bid is proper..... 
Modification—receipt by related agency— 
under invitation specifying place for sub- 
mission of bids and permitting considera- 
tion of late bid modifications that are 
mishandled by Govt. installation after 
receipt of bid, letter sent to military in- 
stallation responsible for accountability of 
Govt-owned equipment leased to contrac- 
tors, 2 days after submission of bid to 
related military agency at another loca- 
tion advising that for use of special Govt- 
owned tooling bidder was offering rental 
in amount which would make bid sub- 
mitted at other location low bid, may not 
be regarded as being constructively re- 
ceived by procuring activity nor as late bid 
modification mishandled by procuring 
activity; therefore, bidder’s letter not 
having been received at procuring agency 
prior to opening may not be considered as 
part of bid for evaluation purposes, _.._... 
Multiple—propriety—under invitation for 
several items, which provides that awards 
will be based on lowest bid by item, that 
qualified bids are permissible, and that bics 
may be evaluated on basis of advantage or 
disadvantage to Govt. in making multiple 
awards, separate awards for each item are 
not required, multiple award evaluation 





INDEX DIGEST 


Page | BIDS—Continued 


289 


165 


192 


provision having effect of reserving to 
Govt. right not to make multiple awards 
when that basis would be more costly; 
therefore, when only one contract is to be 
awarded, bidder who offered lowest total 
aggregate bid on all or none basis, even 
though price of particular item may be 
higher than some other bidder’s price for 
that item, is entitled to award_........... 
Patents, etc., item—indemnification clause 
propriety—where military procurement 
invitation for item manufactured to spec- 
ifications included predetermined patent 
indemnity clause prescribed in par. 
9-103.1 of Armed Services Procurement 
Reg. for supplies without regard to wheth- 
er they are normally sold or offered for 
sale to public rather than not predeter- 
mined patent indemnity clause in par. 
9-103.2 of Armed Services Procurement 
Reg. which limits indemnification for 
infringement to supplies or components 
sold commercially, but use of erroneous 
clause did not result in restricting competi- 
tion, or in unreasonable prices, or in prej- 
udice to any of bidders, cancellation of 
invitation and readvertisement after bids 
have been opened would not be warranted. 


Peddling—subcontracts. (See Contracts, 
subcontracts, bid shopping) 

Preparation—good faith of bidder—although 
bids which have been prepared in good 
faith should not be disregarded after open- 
ing except for the most cogent reasons, good 
faith of bidders who prepared bids which 
have been opened before determination 
was made that invitation was ambiguous, 
misleading and prejudicial cannot render 
defective invitation valid................. 


Public opening—premature—effect on sub- 
sequent bids. (See Bids, late, premature 
opening) 

Qualified 
All or none—combination of procure- 

ments—‘“‘all or none” restriction in bid 
for non-set-aside portion of procurement 
which referred to both non-sct-aside 
procurement and labor surplus and 
smal) business set-aside portion that was 
to be awarded separately, later, under 
negotiated procedures, must be con- 
strued in light of context and circum- 
stances as combining two procurements 
and against bidder who contends on 
basis of grammarian’s point of view that 
all or none restriction was to be applied 
separately and, therefore, such all or 
none restriction makes bid nonrespon- 
sive to invitation for non-set-aside 
I cccnemintmencceiemiiines 


Evaluation—aggregate v. separable items. 
prices, ete. Under invitation which re- 
served to Govt. right to make award on 
any and all items, acceptance of bids on 
on item to item basis would not be 
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Qualified—C ontinued 
precluded, the reservation entitling Govt, 
to make award on basis determined to 
be most advantageous, price and other 
factors considered . .............-....... 
Negotiated contracts—a reservation in 
propesal submitted incident to nego- 
tiated procurement limiting use of con- 
tractor’s data and drawings by Govt. does 
not make offer qualified bid or make 
proposal unacceptable in manner in 
which qualification in bid in response to 
advertised competitive procurement 


Acceptance justification 
Failure of low bidder in response to 
construction invitation to quote 
price on One minor item, in relation 
to cost of two major items which 
were separate and unrelated to 
minor item, not only would not 
affect bidder’s obligation to perform 
work on two major items, regardless 
of reason for omission, so that he 
could not be regarded as having 
unfair advantage over other bidders, 
but, in view of fact that low bid was 
substantially lower than other bids 
if price on omitted item had been 
quoted, acceptance would not be 
prejudicial to other bidders; there- 
fore, all bidders being able to com- 
pete on equal basis, award to low 
bidder, who agreed to perform all 
three items of work without addi- 
tional charge may not be legally 


Failure of low bidder to quote price 
on one item in response to invitation, 
which did not contain any explicit 
requirement that failure to quote 
price on all items would disqualify 
bid, would afford no legal basis for 
disqualification on that account 


Under invitation which reserved to 
Govt. right to make award on any 
and all items, acceptance of bids on 
item to item basis would not be pre- 
cluded, the reservation entitling 
Govt. to make award on basis 
determined to be most advantage- 
ous, price and other factors con- 


Offer to furnish at no extra cost 
Bidder who fails to quote price on 
engineering data items and on 
several items of equipment added by 
amendment to invitation which 
specifically required bidders who 
had not furnished data to submit bid 
on original data has submitted bid 
which does not conform to invitation 
and which does not indicate inten- 
tion of bidder, and to permit bidder 
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Omiesion of items—Continued 
Offer to furnish at no extra cost—Con. 
to clarify his intention that items 
were to be furnished without addi- 
tional charge would be prejudical to 
other bidders; therefore, rejection of 
bid as nonresponsive was proper... 
Failure of low bidder in response to 
construction invitation to quote 
price on one minor item, in relation 
to cost of two major items which 
were separate and unrelated to minor 
item, not only would not affect 
bidder’s obligation to perform work 
on two major items, regardless of 
reason for omission, so that he could 
not be regarded as having unfair 
advantage over other bidders, but, 
in view of fact that low bid was 
substantially lower than other bids 
if price on omitted item had been 
quoted, acceptance would not be 
prejudicial to other bidders; there- 
fore, all bidders being able to com- 
pete on equal basis, award to low 
bidder, who agreed to perform all 
three items of work without addi- 
tional charge may not be legally 


Qualified products. (See Contracts, speci- 
fications, qualified products) 
Specifications. (See Contracts, 

tions) 
Subcontracts—Qualified products—even 
though low bidder on subcontract qualified 
component he offered for installation in 
weapons system under other than Govt. 
prequalifying program, approval of sub- 
contract award by contracting officer, as 
provided by prime contract, would not be 
prejudicial to interest of Govt., prime con- 
tractor having been authorized to solicit 
proposals on components from manufac- 
turers which had not qualified under Govt. 
prequalifying program, subject to condi- 
tion that components must qualify prior 
to installation and also that contracting 
officer would approve subcontract, and 
solicitation for bids by prime contractor 
not being strictly limited to Govt. pre- 
qualified sources, participation of unsuc- 
cessful subcontractor in Govt. prequalifica- 
tion testing program does not give rise 
to claim against Govt. for damages on basis 
of having been misled.................... 
Submission 

Information requirements 
To insure that bidders claiming pre- 
ference as domestic manufacturers 
establish that cost of foreign products 
in bid is less than cost of domestic 
products and to prevent any change in 
claimed percentage after bid opening, 
procuring agency should require bid- 
ders to submit with bids, subject to 
verification by agency before award, 


specifica- 
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BIDS—Continued 
Eubmission—Continued 
Information requirements—Continued 


statement listing any foreign materials, 
products or components entering into 
supplies to be furnished and percent- 
age of cost of all materials represented 
by these foreign items, and use of 
foreign products, other than those 
disclosed in bid should be precluded 
through penalty of price reductions, 
liquidated damages or other damages. 
While cost breakdowns are important in 
determining whether prices quoted 
in negotiated procurement are fair 
and reasonable and should be fur- 
nished when requested by the Govt., 
neither Armed Services Procurement 
Act, 10 U.S.C. 2301, ef seg., nor pro- 
curement regulations makes failure 
to furnish such breakdown fatal to 
contract subsequently awarded; there- 
fore, failure of successful offeror to 
furnish cost breakdown incident to 
negotiated military procurement in 


Page | BONDS—Continued 
Bid—Continued 
Sufficiency—Continued 

between prices in low and next higher 
acceptable bids; therefore, deficient 

bid bond does not afford basis for objec- 

tion to award to such low bidder..... 
Although bid bond provision requiring 
submission of bid bonds in amount 
equal to 5 percent of bid in invitation 

for furnishing numerous items, plus 

339 item for optional and contingent quan- 
tities to be determinated after award, 

is ambiguous as to whether amount of 

bond should cover optional quantities, 

fact that low bidder, as well as 50 per- 

cent of other bidders, submitted bid 
bond in amount not including optional 
quantities, which was in accord with 
procurement agency’s intent to eval- 

uate bids on basic bid alone, no in- 
justice to competitive position of 
bidders resulted from ambiguity; 
therefore, award to low bidder sub- 
mitting bid bond in amount excluding 
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which contracting officer had know- optional quantities was not improper. 758 
ledge of Federal Supply Schedule Trus‘eeship, etc.—incompetent military, 
prices and information from competi- etc., personnel. (See Insane and Incompe- 
tion, which afforded basis for deter- tents, guardians and committees, service- 
mination that price was fair and man’s pay, allowances, etc., bond require- 
reasonable, does not constitute legal ment) 
basis for cancellation of contract.... 351; BOOKS AND PERIODICALS 
BONDS Advance payments. (See Payments, ad- 
Bid vance, subscriptions to newspapers, 
Form variances—bid bond accompanying periodicals, etc.) 
low bid for construction project submit- BUY AMERICAN ACT 
ted on commercial form which differed Bid evaluation. (See Bids, Buy American 
from standard Govt. form in that it did Act) 
not contain any forfeiture provision in CENTRAL INTELLIGENCE 
ease bidder failed to give performance AGENCY 
bond, but which did contain provision Fund expenditures— authority delegated to 
to indemnify Govt. against bidder’s Deputy Director—although duties of 
failure to enter into contract in accord- Deputy Director of Central Intelligence 
ance with its bid, is bid bond which did Agency are not specifically set forth in 
not limit Govt.’s right to indemnifica- sec. 102 of National Security Act of 1947, 
tion and, therefore, technical deficiency as amended, 50 U.S.C. 403(a), it is inherent 
in bid bond is not deficiency which in statutory position of Deputy Director 
makes bid bond nonresponsive to invita- that incumbent will assist Director in 
tion and low bid may be considered for performance of his duties, including those 
PR nciitiniaktnentenpnannatatin 585 vested by law in the Director; therefore, 
Sufficiency Director may prescribe certain areas in 
A bid bond which was stated in correct which Deputy Director will take final 
amount when submitted by low bid- action regarding expenditure of funds, 
der prior to amendment to invitation including certification of expenditures 
increasing quantity of military pro- authorized in sec. 8(b) of Central Intelli- 
curement but which, even though gence Agency Act of 1949. ................ 429 
deficient when based on total pro- CERTIFICATIONS 
curement, was greater than difference Prohibited activities, etc.—effect—certifica- 
between price stated by low bidder tion by company which is authorized to 
and price stated by next higher accept- conduct any investigative or detective 


able bidder is a deficient bid bond 
within exception in par. 10.102.5 of 
Armed Services Procurement Reg. 


business that it will not engage in such 
activity during term of Govt. contract 


which permits contracting officer to would not remove company from scope 
waive mandatory bid bond require- of detective employment prohibition in 
ments in case deficient bid bond is act of Mar. 3, 1893, 5 U.S.C. 53, effect of 


equal to or greater than difference such certification being not to limit com- 
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CERTIFICATIONS—Continued 


pany‘s corporate powers but merely to 
give rise to breach of contract if certifica- 
tion were violated and fact that company 
had never previously actually performed 
investigative or detective services is im- 
material, and, therefore, such company 
may not be engaged under contract to 
perform protective services at Federal 


Administrative settlement 

Amounts due separated military person- 
nel—amounts of mustering-out pay 
recouped from members of uniformed 
services who continued to serve under 
without component appointments after 
appointment in regular component, 
which are for repayment under Dowling 
decision, Ct, Cl. No. 174-60, decided 
Feb, 7, 1962, may without submission 
of specific claims be refunded to members 
who are still in uniformed services, but 
no refund should be made to persons 
entitled who are no longer in uniformed 
services until specific claim is received 
SE I Is Servewsadccucsedccsnnce 

Claim submission requirement—recogni- 
tion that holding in U.S. v. Simpson, 
10 USCMA 229, 27 CMR 303, concerning 
invalidity of automatic pay grade re- 
duction provisions in par. 126e of Manual 
for Courts-Martial, 1951, establishes 
color of authority necessary to invoke 
de facto rule so that members who were 
not automatically reduced in grade 
incident to their court martial sentences 
may retain pay and allowances of higher 
grade, also permits members who re- 
funded higher grade pay and allowances 
to have such amounts repaid, without 
necessity of filing specific claims, subject 
to time of Sept. 30, 1959, established for 
application of de facto rule in these 


Extent of General Accounting Office 
authority where agency has final juris- 
diction. (See Administrative Deter- 
minations, conclusiveness, extent of 
General Accounting Office authority) 

Propriety—mustering-out pay claims 
under Dowling decision, Ct. Cl. No. 
174-60, decided Feb, 7, 1962, from mem- 
bers of uniformed services who continued 
to serve under without component 
appointments after appointment in 
regular component may be settled 
administratively by service concerned 
if entitlement exists, but doubtful 
claims, or claims which are barred by 
act of Oct. 9, 1940, 31 U.S.C, 71a, should 
be submitted to U.S. General Account- 
ing Office, Claims Division, Washington 
25, D.C., for settlement. ............... 

Requesting claimants to submit claims 
Employees of U.S, Study Commission- 

Texas who were not paid regular pay 
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Administrative settlement—Continued 


Requesting claimants to submit claims— 
Continued 
for holidays which occurred within 
projected periods covered by their 
lump-sum annual leave payments 
under act of Dec, 21, 1944, 5 U.S.C, 
6lb, in mistaken belief that leave 
ceiling provisions in act foreclose 
payment for holidays occurring within 
projected leave period may be paid 
administratively for such holidays as 
record shows compensation is due 
upon receipt of request in nature of 
claim from each such employee, but 
claims which are of doubtful propriety 
should be submitted to Claims Divi- 
sion of GAO for settlement.._........ 
Amounts of mustering-out pay recouped 
from members of uniformed services 
who continued to serve under without 
component appointments after ap- 
pointment in regular component, 
which are for repayment under Dowl- 
ing decision, Ct, Cl. No. 174-60, de- 
cided Feb, 7, 1962, may without 
submission of specific claims be re- 
funded to members who are still in 
uniformed services, but no refund 
should be made to persons entitled 
who are not longer in uniformed 
services until specific claim is received 
eee 
Mustering-out pay claims from members 
of uniformed services which were 
previously denied but are now for 
payment under Dowling decision, 
Ct. Cl. No. 174-60, decided Feb. 7, 
1962, may be settled administratively 
without further specific claim, except 
that in case of members who are no 
longer in uniformed services, their 
current addresses should be obtained 
before payment fs effected_........... 


Doubtful 


Accounting officers rule 
Although fraudulent claims statute, 
28 U.S.C. 2514, has no direct applica- 
tion in audit of disbursing officer 
accounts, a disbursing officer who 
suspects fraud in connection with an 
account should regard claim as one of 
doubtful validity and deny payment, 
leaving payee under principles of 
Longwill v. U.S., 17 Ct, Cl. 288, and 
Charles v. U.S., 19 id. 316, to seek 
relief, if any, in Court of Claims. _.... 
Although fraudulent claims statute, 28 
U.S.C. 2514, has no application to paid 
vouchers, its purpose is salutary and 
to fully serve such purpose reclaim for 
any portion or all of amount recouped 
from member of uniformed services be- 
cause of erroneous payment ofany item 
on voucher obtained through fraud or 
misrepresentation is to be viewed as 
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CLAIMS—Continued 
Doubtful—Continued 
Accounting officers rule—Continued 
doubtful claim and payee should be 
left to obtain final resolution in Court 
of Claims even though reclaim does not 
involve any apparent fraud or misrep- 
De cctintisicnsnsaneveaccstnex 
False. (See Fraud, false claims) 
Reclaim—although fraudulent claims stat- 
ute, 28 U.8.C. 2514, has no application to 
paid vouchers, its purpose is salutary and 
to fully serve such purpose reclaim for any 
portion or all of amount recouped from 
member of uniformed services because of 
erroneous payment of any item on voucher 
obtained through fraud or misrepresenta- 
tion is to be viewed as doubtful claim and 
payee should be left to obtain final resolu- 
tion in Court of Claims even though re- 
claim does not involve any apparent fraud 
or misrepresentation..................-.-. 
COAST AND GEODETIC SURVEY 
Commissioned personnel—resignation prior 
to service completion—although Coast and 
Geodetic Survey Regulation designed to 
keep commissioned personnel on duty for 
more than 2 years by precluding payment 
of travel allowances to personnel who resign 
prior to completion of 3 years of service 
would appear to be in conflict with sec. 4157 
of Joint Travel Regs. which entitles mem- 
bers of uniformed services to mileage upon 
separation from service, sec. 4157 does not 
contemplate payment of mileage to officers 
on resignation without consent of service; 
therefore, issuance of Coast and Geodetic 
Survey Reg. restricting travel allowances 
in case of early resignations, even though 
members could not be held in service after 
resignation, is within authority of Director 
of Coast and Geodetic Survey and should 
be given effect in denying officer who re- 
signed after 24 months of 3-year tour of 
duty reimbursement for cost of travel to 


COAST GUARD 
Commissioned personnel—promotions—ef- 
fective date—an appointment (dated Mar. 31, 
1961) of a Coast Guard officer to perma- 
nent rank of rear admiral under 14 U.8.C. 
222 to be effective on a prior date (Mar. 24, 
1961), the officer to have such rank from 
an earlier date (Feb. 1, 1961) on which a 
vacancy in grade occurred is an appoint- 
ment required by 14 U.S.C. 221 to be made 
by an with the advice and consent of the 
Senate and, in absence of some specific 
statute comes under the longstanding rule 
that Presidential appointments made by 
and with the advice and consent of the 
Senate do not become effective until a 
commission has been issued after Senate 
confirmation, so that officer’s promotion 
which was confirmed by the Senate on the 
date (Mar. 24, 1961) specified in the ap- 
pointment letter may not be considered 
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effective prior thereto but that date may 
be considered the effective date for pay 
purposes even though the commission was 
not received until a later date............ 
Training—tuition, etc., payment procedure— 
authority for training of Coast Guard per- 
sonnel at colleges and universities and for 
payment of tuition and related fees in- 
cident to training in 14 U.S.C. 93(g), 469 
and 470, may be regarded as authorization 
by “other law” in advance payment pro- 
hibition in sec, 3648, R.8., 31 U.S.C. 529, 
which permits advance payments when 
authorized by appropriation or other law, 
and, therefore, advance payment prohibi- 
tion does not bar payment of tuition and 
related fees at time of enrollment of Coast 
Guard personnel at schools and universities 
provided that, whenever possible, provi- 
sion is made for refund of unearned amount 
in event training is discontinued or inter- 


Accounting, disposition, etc.—proceeds from 
sale of surplus property donated to States. 
(See Property, public, surplus, Govern- 
ment interest after sale, proceeds disposi- 
tion) 


COLLEGES, SCHOOLS, ETC. 


Dependents of Government personnel— 
civilian overseas personnel. (See Officers 
and Employees, overseas, dependents, 
education) 

District of Columbia schools. (See District 
of Columbia, schools.) 

Tuition, etc., payments—advance. (See 
Payments, advance, tuition, etc., pay- 
ments) 


COMPENSATION 


Additional—leave payment inclusion—mili- 
tary personnel. (See Leaves of Absence, 
military personnel, payments for unused 
leave on discharge, etc., details to civilian 
positions) 

Double 
Concurrent military retired and civilian 

service pay 
Reserve membership 
Appointees under act of September 22, 
1941—retired member of uniformed 
services whose retired pay was with- 
held while he held civilian position 
but whose service record shows that 
he was entitled to receive disability 
retired pay on basis of grade of first 
lieutenant, Army of U.S., to which 
he had been appointed and pro- 
moted pursuant to act of Sept. 22, 
1941, 55 Stat. 728, although at time 
of placement on disability retired 
list, he was serving on active duty 
as warrant officer and holding Re- 
serve commission, is regarded as 
having earned right to retired pay 
on basis of officer service entitling 
him to same rights and benefits as 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian 


service pay—Continued 

Reserve membership—Continued 
member of reserve component and, 
therefore, under Watman v. U.S., 
Ct. Cl. No. 189-59, decided Mar. 1, 
1961, which extended and applied 
dual compensation exemption to 
Army of U.S. appointees under 1941 
act, member is entitled to retired 
pay withheld or recovered from him 
under dual compensation restriction. 


Army of the United States—notwith- 
standing that decision in Leonard v. 
U.S., 136 Ct, Cl. 686, which held that 
a retired member of uniformed serv- 
ices was not entitled to exemption 
from dual compensation provisions 
of sec, 212 of the Economy Act, 5 
U.S.C. 59a, by reason of former 
membership in Army of U.S., was 
overruled as precedent in Watman 
v. U.S., Ct. Cl. No, 189-59, the 
judgment in Leonard case which was 
not vacated or reversed is conclusive 
as to all matters which were raised 
or which could have been raised and, 
since statutes on which plaintiff in 
Leonard case bases his retired pay 
claim were in existence when peti- 
tion was filed which resulted in 
original decision, the Watman case 
does not constitute any authority 
for allowance of claim for disability 
retired pay withheld during civilian 
employment because of dual com- 
pensation restrictions............... 

Retired pay received as commissioned 

officer—although correction of military 

records of Regular Army warrant 
officer retired for length of service to 
show that member was retired in 
enlisted rather than officer status re- 
moved member’s civilian employment 
from operation of dual office prohibi- 

tion in act of July 31, 1894, 5 U.8.C, 

62, as amended, member’s retired 

status—by reason of receipt of retired 

pay “for or on account of services as 
commissioned officer,” and retirement 
and receipt of retired pay under laws 
relating to enlisted men—brings into 
question application of double com- 
pensation restriction in sec, 212 of 

Economy Act of 1932, 5 U.S.C. 59a, 

and since case involving similar retired 

status is now pending in Court of 

Claims, no determination as to appli- 

cability of sec. 212 will be made...... 


Holding two offices 


Civilian position and active military 
status 

Although dual office prohibition in act 
of July 31, 1894, 5 U.8.C. 62, does not 
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Double—Continued 
Holding two offices— Continued 
Civilian position and active military 


status—Continued 
preclude civilian employee from 
simultaneously holding commission 
in Public Health Service Reserve in 
inactive status, when employee is on 
active duty as Public Health Service 
Reserve officer he is holding office 
with compensation attached within 
meaning of 1894 act and, therefore, 
act prevents person legally holding 
his civilian position (even though in 
leave without pay status) while on 
active duty as commissioned officer 
in Public Health Service Reserve_. 


Term “other duty” in sec. 501(b) of 
Career Compensation Act of 1949, 
as amended, 37 U.S.C. 301(b), 
authorizing additional training or 
other duty, without pay, for mem- 
bers of reserve components of Armed 
Forces, including Reserve Corps of 
Public Health Service, is interpreted 
as including “active duty’; there- 
fore, employee who serves on active 
duty as commissioned officer in 
Reserve Corps of Public Health 
Service, without pay, does not hold 
another office to which compensation 
is attached within meaning of dual 
office prohibition in act of July 31, 
1894, 5 U.S.C. 62, and is not in 
receipt of more than one salary 
within double compensation restric- 
tion in act of May 10, 1916, 5 U.S.C. 


Military reemploy ment benefit effeci 


Employee who, while on active mili- 
tary duty as Reserve officer, volun- 
tarily transfers to Regular Navy and 
subsequently retires as Regular 
Navy officer may not have reem- 
ployment benefit statutes applicable 
to employees whose civilian careers 
were temporarily interrupted for 
military duty construed as creating 
exception to dual office restriction 
in act of July 31, 1894; therefore, upon 
retirement as Regular Navy officer, 
1894 act would preclude officer from 
holding civilian office or position 
with Govt. if either his retired pay 
or compensation of civilian position 
amounts to $2,500 per annum.._.... 


Employee who while on active duty 
as Reserve officer in naval service 
voluntarily accepts commission in 
Regular Navy thereby relinquishes 
his Reserve status and is, therefore, 
no longer entitled to benefits of sec. 
29(b) of act of Aug. 10, 1956, 5 U.S.C. 
30r, which provides for reemploy- 
ment of Govt. employee members of 
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COMPENSATION — Continued 
Double—Continued 
Holding two offices—Continued 
Military reemployment benefit effect— 
Continued 
Reserves or National Guard upon 
relief from active duty.............. 
Retired military officer v. enlisted sta- 
tus—correction of military records of 
Regular Army warrant officer retired 
for length of service to show that he was 
retired as enlisted member and not as 
warrant officer so that his civilian em- 
ployment at time he was receiving re- 
tired pay is no longer in contravention 
of dual office act of July 31, 1894, as 
amended, 5 U.S.C. 62, which exempts 
retired enlisted personnel, makes re- 
moval of debt charge established 
against member for total amount of 
compensation received under civilian 
appointment proper.................. 
Military retired pay and grants—a research 
fellowship with National Cancer Insti- 
tute, Public Health Service, the purpose 
of which is to provide individual support 
for research training in basic and clinical 
sciences in health science fields with 
object of increasing number of scientists 
qualified to conduct independent re- 
search, does not involve a status which 
would come under statutes that control 
salaries and pay benefits of Federal 
employees generally so that retired 
Army officer in receipt of disability re- 
ticement pay who is awarded such a 
fellowship does not, by reason of the 
fellowship, hold an “office or position’ 
under U.S. within meaning of dual 
compensation restrictions of sec. 212, 
Economy Act of 1932, 5 U.8.C. 59a, and, 
therefore, payment of full retired pay 


Saved compensation 
More than one downgrading action 
Second reduction in grade action for 
employee who, incident to prior 
demotion, is receiving saved pay for 
2-year period which has not expired 
will be regarded as immediately 
beginning new 2-year salary reten- 
tion period and rate of compensation 
payable for period will be rate 
authorized under sec. 507(a), Classi- 
fication Act of 1949, as amended, 5 
U.S.C. 1107(a), which is rate of 
basic compensation to which em- 
ployee was entitled immediatly 
prior to second reduction, subject to 
limitation in sec. 507(c) of act, 5 
U.8.C. 1107(c), and holding in 39 
Comp. Gen. 193 that new 2-year 
period would begin on expiration of 
first period and that employee would 
be entitled to saved rate based upon 
compensation which he would have 
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Downgrading—Continued 

Saved compensation—Continued 

More than one downgrading action— 
Continued 

received upon expiration of first 
retention period will no longer be 
followed. 39 Comp. Gen. 193, 
cnitnintisiiaameiimnenpianide 
Employee who, before expiration of 2- 
year period of entitlement to saved 
pay for three-grade demotion (GS-10 
to GS-7) is further reduced two 
grades (GS-5) should have second 
demotion regarded as immediately 
beginning new 2-year retention 
period and under sec. 507(a), Classi- 
fication Act of 1949, as amended, 5 
U.S.C, 1107(a), rate of compensation 
payable for new 2-year period will be 
rate authorized under sec. 507(a), 
Classification Act of 1949, as amend- 
ed, 5 U.S.C. 1107(a), which is basic 
rate to which he was entitled im- 
mediately prior to second demotion 
($6,315) subject to limitation in sec. 
507(c) of act, 5 U.S.C. 1107(c), since 
under sec, 507(a), which authorizes 
saved rate until employee “is en- 
titled to receive basic compensation 
at a higher rate by reason of the 
operation of this act’, employee has 
not become entitled to rate higher 
than that initially saved to him so as 
to be entitled to increased rate 
adjustment upon second demotion 
which exceeds rate authorized in 
RI si acta ih elie 
Exemptions—grants. (See Compensation, 
double, military retired pay and grants) 
Longevity increases—service credit—demo- 
tions—although credit for service per- 
formed by employee in longevity step in 
higher grade prior to simultaneous transfer 
and demotion to maximum step of lower 
grade may be allowed under sec. 703(a), 
Classification Act of 1949, as amended, 5 
U.S.C. 1123(a), toward a longevity in 
lower grade, to credit 3 years of service at 
maximum rate or step in higher grade 
which service was previously counted for 
longevity step in that grade would in 
effect nullify discretion transfer agency has 
in applying highest previous rate rule in 
sec. 25.103(e), Federal Employees’ Pay 
Regs. (5 C.F.R. 25.103(e)) and, therefore, 
employee who did not receive credit for 
1 year and 3 months of service in longevity 
Step of grade GS-7 when transferred and 
demoted to maximum step of grade GS-5 
may have service recomputed to reflect 
entitlement to first and second longevity 
steps in grade GS-5 based on service in 
longevity step of grade GS-7 and in maxi- 
mum step of grade GS-5 and payment of 
additional compensation resulting from 
recomputation is proper 
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Night work 
Fixed hours-of- work pattern 
Security guards of the Atomic Energy 
Commission who are assigned tem- 
porarily to regularly scheduled tours 
of duty other than their own, which 
require performance of work on night 
shifts, are entitled under subsections 
(c) and (4) of section 25.232 of the Fed- 
eral Pay Regulations to night differen- 
tial for the night hours involved even 
though the work constitutes overtime 
for the substituting employees and the 
work does not recur for them.......... 
Security guards of the Atomic Energy 
Commission who, in addition to eight 
hours of duty are required to spend 
15-minute intervals in checking in or 
out and going to and from security 
posts during the period from 6:00 p.m. 
to 6:00 a.m., which intervals are ad- 
ministratively considered a regular 
part of the daily tour and as compens- 
able time for overtime compensation 
purposes, are entitled to night differen- 
tial under section 301 of the Federal 
Employees Pay Act of 1945, as amend- 
ed, for all time served between 6:00 
a eee 
Security couriers of the Atomic Energy 
Commission who are assigned to secu- 
rity shipment duties which necessitate 
night work that recurs regularly 
during a shipment, although not 
according to a fixed hours-of-work 
pattern, may have the time worked 
considered as a part of the regularly 
scheduled tours of duty and be paid 
night differential under section 301 
of the Federal Employees Pay Act of 
1945, as amended, for any time worked 
between 6:00 p.m. and 6:00 a.m. in 
either the basic workweek hours or in 
the overtime hours. .................. 
Regularly scheduled night duty—absence 
of fixed hours-of- work pattern of duty— 
security couriers of the Atomic Energy 
Commission who are assigned to security 
shipment duties which necessitate night 
work that recurs regularly during a 
shipment, although not according to a 
fixed hours-of-work pattern, may have 
the time worked considered as a part of 
the regularly scheduled tours of duty and 
be paid night differential under section 
301 of the Federal Employees Pay Act of 
1945, as amended, for any time worked 
between 6:00 p.m. and 6:00 a.m. in either 
the basic workweek hours or in the 
CR IR ceicctncitidatsticivianstion 


Overtime 


Training courses—work and training—air 
traffic trainees who during 8week, 40 
hour a week, training course volunteer 
to participate on Saturdays in series of 
medical tests to determine stresses and 
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strains upon air traffic controllers, which 
tests are entirely unrelated to training 
assignment and constitute official work, 
may have 40-hour training period regard- 
ed as “hours of work’’ so as to be entitled 
to overtime compensation under sec. 201 
of Federal Employees Pay Act of 1945 
for work performed on Saturdays and 
restriction in sec. 10 of Government 
Employees Training Act, 5 U.S.C, 2309, 
against payment of overtime for training 
is not construed as precluding payment 
of overtime compensation for work in 
addition to 40 hours of training per- 
formed in any workweek................ 
Travel time 
Arduous conditions—an employee who, 
ineldent to call-back duty outside of 
regularly scheduled workweek, travels 
from residence directly to facility to be 
repaired without first reporting to 
headquarters when during the course 
of such travel in specially equipped 
vehicle he is required to monitor, to 
visually inspect navigational aids en 
route, and to communicate from time 
to time with headquarters or when 
travel is performed under arduous 
conditions, such as travel over un- 
usually adverse terrain or during 
servere weather conditions, travel 
time is compensable under sec. 204 of 
Federal Employees Pay Act of 1945, 
as amended, 5 U.S.C. 912b, provided 
that time consumed in travel from 
residence to facility to be repaired is 
no greater than estimated travel time 
from headquarters to such facility, 
which estimated travel time must be 
regarded as maximum limitation upon 
travel time compensable under sec. 


Between residence and headquarters— 
the time required for travel between 
residence and headquarters of em- 
Ployee who responds to emergency 
call-back outside regularly scheduled 
administrative workweek to perform 
repairs at an outlying facility—which 
travel does not involve performance 
of actual work and is not carried out 
under arduous: conditions—may not 
be considered “time spent in travel 
status away from official duty station” 
within meaning of sec. 204 of Federal 
Employees Pay Act of 1945, 5 U.S.C. 
912b, so as to be compensable as hours 
ER cccictatenscccnsciass 

Criteria—in determination of whether 
work is performed during travel and 
of whether travel is performed under 
arduous conditions to be considered 
compensable as hours of employment 
under sec. 204 of Federal Employees 

Pay Act of 1945, as amended, 5 U.S.C. 
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COMPENSATION— Continued 
Overtime—Continued 
Travel time—Continued 
912b, the following principles are to be 
used as guides: (1) preparation pre- 
liminary to travel is not considered 
work (2) time of travel, that is, 
whether performed during day or 
night ordinarily is not for considera- 
tion in determining whether travel is 
performed under arduous conditions 
and (3) distinction must be drawn 
between arduous conditions and haz- 
ardous conditions; however, the latter 
might contribute to the former_....... 
Performance of work status—an em- 
ployee who, in response to emergency 
call-back duty. while traveling in 
vehicle equipped with communica- 
tions and monitoring equipment to 
repair site, visually inspects naviga- 
tional aids en route and communicates 
with headquarters is regarded as in 
“performance of work” as that term 
is used in sec. 204 of Federal Employ- 
ees Pay Act of 1945, as amended, 5 
U.S.C. 912b, for entitlement to com- 
pensation for such work during travel, 
also, if no work is actually performed 
during travel but travel by motor 
vehicle between headquarters and 
facility is over unusually adverse 
terrain or during severe weather 
conditions—as distinguished from 
travel over hard surfaced roads when 
no unusually adverse weather con- 
ditions are encountered, or travel by 
rail or other common carrier—such 
travel would be travel under arduous 
conditions and therefore compensable 


Saved compensation 
Effective date—under 39 U.S.C. 
3560(b), which was enacted by sec. 
201 of act of Sept. 21, 1961, and 
which provides that postal employ- 
ees shall be entitled to saved salary 
benefits as of effective date of reduc- 
tion or as of first day of first pay 
period which begins on or after 
date of enactment, “whichever is 
later,” rural carriers who had their 
routes reduced in length on Sept. 16, 
1961, and on July 8, 1961, do not 
come within purview of sec. 3560 for 
entitlement to retroactive pay 


Two-year requirement—language of 
postal employee salary protection 
provision in 39 U.S.C. 3560 which 
extends saved salary rate to each 
employee who, after July 1, 1961, 
is reduced in salary standing and 
who, “for two continuous years 
immediately prior to such reduction 
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Postal Service—Cont inued 
Downgrading—Continued 
Saved compensation—C ontinued 
in standing, served in the postal 
field service with the same salary 
standing or with the same and 
higher salary standing,” is construed 
as requiring as condition precedent 
to entitlement that employee serve 
in same salary rate from which 
reduced or same and higher rate for 
continuous 2-year period; therefore, 
rural carriers who were reduced in 
salary by reason of reduction in 
mileage of their rural mail routes 
but who had not served longer 
routes for which higher salary rate 
was received for continuous 2-year 
period prior to reduction are not 
entitled to saved salary standing 
provided in 39 U.8.C. 3650__......-- 
Higher salary level assignments—postal 
pay regulation which permits immediate 
commencement of higher level pay to 
postal employees on basis of service 
qualification in preceding year without 
regard to specific requirement in 39 
U.8.C. 3335(b) that employees must 
perform 30 days of higher level service 
in each calendar year before entitlement 
to higher level pay for such service 
beyond 30 days must be regarded as 
contrary to law and, therefore, invalid_. 
Rates—highest previous rate—legislative 
and judicial service—the 1958 amendments 
to sec. 802(a), Classification Act of 1949, 
5 U.S.C. 1132(a), with respect to indi- 
viduals with prior employment in legis- 
lative and judicial branches of Govt. are 
construed as enlarging Civil Service Com- 
mission authority to regulate compensa- 
tion rates, including application of highest 
previous salary rate rule, of legislative and 
judicial employees upon appointment to 
positions under Classification Act, and 
enactment of new subsee. (c) to sec. 802, 
5 U.S.C. 1132(c), authorizing use of highest 
previous salary rate rule to legislative and 
judicial employees who after two or more 
years of service transfer to Classification 
Act positions is construed as authority to 
use rule without regard to Commission’s 
regulations; therefore, application of 
highest previous salary rate rule by agency 
upon promotion, subsequent to 1958 
amendments, of employee who had less 
than 2 years of legislative service when 
she was appointed to executive branch was 
proper under sec, 802(a)..............---.. 
Removals, suspensions, etc. 
Back pay 
Iiness, etc.—although employee who 
was in leave and leave without pay 
status when he was absent because of 
illness, when he was prevented from 
working because medical reports 
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COMPENSATION—Continued Page | COMPENSATION—Continued Page 
Removals, suspensions, ete.—Continued Removals, suspensions, etc.—Continued 
Back pay—Continued Back pay—Continued 
indicated that his employment was haz- Reduction-in-force separations—Con. 
ardous to himself and others, and until Termination date—Continued 


final disapproval of disability retire- 
ment, may not have act of June 10, 
1948, 5 U.S.C. 652(b)(2), applied to 
entitle him to recredit of leave for 
period of illness, nor may period 
that he was prevented from working 
based on competent médical advice 
be regarded as coming under 1948 act, 
period after notification of rejection of 
agency application for disability re- 
tirement when administrative action 
was started to separate employee may 
be considered inconsistent with CSC 
findings that employee was not totally 
disabled for duty so as to come under 
1948 act to be entitled to leave and back 
pay for such period, but, for period 
after notice of approval of employee’s 
disability retirement until final de- 
termination neither leave recredit 
nor back pay is authorized_........... 
Increases in salary—veteran preference 
employee who was separated by 
reduction in force upon transfer of 
functions of his office to another 
Govt. agency and who was construc- 
tively restored to duty by second 
agency, subsequent to termination of 
functions of original office, pursuant 
to order of a U.S, District Court is 
entitled to back pay under act of Aug. 
24, 1912, as amended, 5 U.8.C, 652(b)(3), 
and in view of express limitation 
in act of rate of back pay to that re- 
ceived on date of removal, periodic 
and statutory general salary increases 
which would have accured during pe- 
riod of removal may not be included in 
computation; furthermore, for purpose 
of applying 10-year limitation in act of 
Oct. 9, 1940, 31 U.S.C. 71a, on claims 
cognizable by General Accounting 
Office, claim is considered to have 
accrued on date of restoration action... 
Overtime inclusion—the method of 
computing overtime incident to back 
pay award due Post Office Dept. 
employee, who during period of illegal 
separation from service was prevented 
from performing certain irregularly 
scheduled overtime, on basis of average 
number of overtime hours worked 
during same period by three Postal 
employees occupying similar positions 


Reduction-in-force separations 
Termination date 
Although, generally sgeaking, the 
period for which back pay is 
allowable under act of Aug. 24, 
1912, as amended, 5 U.S.C. 
652(b) (3), incident to unjustified 


714 


418 


or unwarranted removal, extends 
from date of removal to date of 
restoration (constructive or actual) 
in case in which, by consent, court 
order which directed restoration 
provided that there was to be no 
continuation of active duty in 
agency to which employee was 
restored after date of court order, 
cutoff date for back pay should be 
date of court order rather than 
date of processing of personnel 
action reflecting constructive res- 


Terms of U.S. Dist. Court order 
which directed that veteran pref- 
erence employee who has been 
erroneously separated in reduction- 
in-forcee action should be 
restored to duty from date of re- 
moval to date of court order, 
require retention of employee by 
agency in which he was restored 
from date of removal through date 
of court order, and, therefore, 
notwithstanding that employee 
is now serving with another 
Govt. agency, to which he was 
appointed more than 9 years prior 
to date of court order, no action 
should be taken by agency ordered 
to restore erroneously separated 
employee to terminate employee’s 
status prior to date of court order; 
however, any question as to proper 
type of personne] action to be 
executed to terminate employee’s 
status in agency to which restored 
should be submitted to Civil Ser- 
vice Commission for considera- 


Retirement—disability—although em- 
ployee who was in leave and leave 
without pay status when he was 
absent because of illness, when he was 
prevented from working because 
medical reports indicated that his 
employment was hazardous to himself 
and others, and until final disapproval 
of disability retirement, may not have 
act of June 10, 1948, 5 U.S.C. 
652 (b) (2), applied to entitle him to re- 
credit of leave for period of illness, 
nor may period that he was prevented 
from working based on competent 
medical advice be regarded as coming 
under 1948 act, period after notification 
of rejection of agency application for 
disability retirement when administra- 
tive action was started to separate em- 
Ployee may be considered inconsistent 
with CSC findings that employee was 
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418 
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Back pay—Continued 
not totally disabled for duty so as to 
come under 1948 act to be entitled to 
leave and back pay for such period, 
but, for period after notice of approval 
of employee’s disability retirement 
until final determination neither leave 
recredit nor back pay is authorized. 
Classified civil service—only authority 
for payment of back pay to nonveteran 
employees who are erroneously removed 
or suspended from service in other than 
security cases is act of Aug. 24, 1912, 
as amended by act of June 10, 1948, 
5 U.8.C. 652, under which benefits are 
confined to persons in classifisd civil 
service and although Court of Claims in 
Roberta I, Thomas v. U.S., Ct. Cl. 
No, 474-89, decided May 3, 1961, and 
Arthur B. Daub v. U.S., Ct. Cl. No. 
533-50, decided July 19, 1961, awarded 
back compensation to two nonveteran 
employees who at time of separation 
were not serving in classified service 
to bring them under 1948 act, those cases 
are not precedent for payment of back 
pay in similar cases in absence of amend- 
ment or change to 1948 act 
Deductions from back pay 
Educational periods—in computation of 
back pay entitlement under act of 
Aug. 24, 1912, as amended, 5 U.S.C. 
652(b) (3), time engaged in educational 
pursuits is for exclusion, principle in 
Schwartz v. U.S., Ct. Cl. No. 513-57, 
that one claiming back pay for period 
of removal under act of Aug. 26, 1950, 
5 U.S.C, 22-1, must have made rea- 
sonable effort to secure other employ- 
ment, net earnings which are required, 
pursuant to statute, to be deducted 
from back pay, being for application, 
provision in 1912 statute, as amended, 
relative to deduction of interim earn- 
ings being substantially same as pro- 
vision in 1950 statute; therefore, in 
view of claimant’s admission that he 
did not seek other employment, time 
during which he was engaged upon 
educational pursuits is for exclusion 
from period of back pay entitlement. 
Employment duty—although employee 
who appeals suspension or separation 
action has duty to mitigate damages 
by seeking other employment after 
suspension or separation action be- 
comes final, during appeal, hearing and 
awaiting final decision employee will 
be regarded as having his time taken 
in effort to secure favorable action, 
and his failure to seek other employ- 
ment during such time will not con- 
stitute grounds for disallowance of 
back pay on restoration; therefore, 
employee who is ordered restored to 


Deductions from back pay—Continued 
duty following illegal suspension, but 
agency appeals order, is not precluded 
from receiving back pay for failure to 
seek other employment during period 


“G. IL. Bill” payments—benefits which 
were paid to veteran under “G.I. 
Bill,” 38 U.S.C. Ch, 12A (1952 Ed.), 
while he was engaged upon educational 
pursuits during period of removal from 
civilian service in connection with 
reduction-in-force action are not 
required to be deducted as interim 
earnings from computation of back 
pay due under act of Aug. 24, 1912, 
as amended, 5 U.S.C. 652(b)(3), 
upon restoration to duty following 
reduction-in-force separation, such 
educational benefits not constituting 
“amounts earned * * * through other 
employment,” which amounts are 
required to be deducted from back pay 
as interim earnings; but questions 
regarding refund of “G.I, Bill’’ pay- 
ments in back pay cases are for deter- 
mination by Veterans Administra- 


Health insurance—premiums—an em- 
ployee who is enrolled in health bene- 
fits plan prior to separation from 
service and who is restored to duty on 
ground that removal was illegal is 
entitled under sec, 10(c) of Federal 
Employees Health Benefits Act of 
1959, 5 U.S.C. 3009(c), to have coverage 
restored to same extent as though 
removal or suspension had not taken 
place, and, therefore, employee is 
liable for premiums during period of 
separation and such amount may be 
deducted from back pay due em- 


Nonsensitive position restorations— with- 
out return to duty—termination of em- 
ployment status—terms of U.S. District 
Court order which directed that veteran 
preference employee who had been 
erroneously separated in reduction-in- 
force action should be restored to duty 
from date of removal to date of court 
order, require retention of employee 
by agency in which he was restored 
from date of removal through date of 
court order, and, therefore, notwith- 
standing that employee is now serving 
with another Govt. agency, to which 
he was appointed more than 9 years 
prior to date of court order, no action 
should be taken by agency ordered to 
restore erroneously separated employee 
to terminate employee’s status prior 
to date of court order; however, any 
question as to proper type of personnel 
action to be executed to terminate 
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COMPENSATION—Continued 
Removals, suspensions, etc.—Continued 
employee’s status in agency to which 
restored should be submitted to Civil 
Service Commission for consideration... 
CONCESSIONS 
Repair, ete., of Government property— 
contracts for operation of concessions in 
National parks which provide for use of 
lands and Govt-owned buildings by con- 
cessioners, subject to right ofentry on lands 
by Govt, and reservation ‘of mineral 
rights, are not license agreements but 
leases insofar as concessioners have exclu- 
sive right to use of real property and pro- 
vision in such lease agreements requiring 
concessioners to repair and maintain Govt- 
owned buildings must be construed as 
part of rental consideration and, there- 
fore, in violation of sec. 321, Economy Act 
of 1982, 40 U.S.C. 303b, which prohibits 
inclusion in leases of provisions for repair 
or improvement of Govt. buildings as part 
of consideration to be paid for use of prop- 


CONGRESS 


Members—retirement—civilian annuity and 
military retired pay—to permit retired 
member of uniformed services, who quali- 
fied for civil service retirement annuity for 
former Members of Congress on basis of 
credit for active military service and Con- 
gressional service, to have military service 
excluded from computation of annuity in 
order to receive reduced annuity and dis- 
ability retired pay would be to give Mem- 
ber double benefit based on same military 
service contrary to sec. 401 of Civil Service 
Retirement Act, 5 U.S.C. 2253(b), which 
precludes Member who is awarded retired 
pay on account of military service from 
having military service included in estab- 
lishing entitlement to annuity, unless re- 
tired pay is received on account of service- 
connected disability incurred in combat or 
caused by instrumentality of war; there- 
fore, Member whose disability does not 
come within either of those two categories 
may not be paid disability retired pay.... 

CONTRACTS 

Amounts 
Indefinite—options—bid evaluation. (See 

Bids, evaluation, options, additional 
amounts) 

Large v. small lots—although determina- 
tion of whether military procurement 
should be set aside in whole or in part 
for small business is a matter within 
province of administrative agency and 
Small Business Admin., determination 
by military procurement agency, made 
prior to time regulations suthorized 
small business set-aside, that large vol- 
ume procurement would not be split up 
in small lots but would reserve to bidders 
right to offer proposals on partial quan- 
tities will not be questioned and only 
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Amounts—Continued 
small business concern to participate in . 
negotiations may not be regarded as hav- 
ing been prejudiced by fact that there 
was no set-aside in view of opportunity 
which existed to obtain partial award 
if his bid had been low and met delivery 
requirements 

Awards 

Cancellation 

Erroneous awards 

Although award for manufacture of air 
start systems for jet aircraft to maker 
of brand name items used in systems 
under invitation which did not con- 
tain sufficient data on brand name 
items to permit other bidders to bid 
responsively was improper, in view 
of urgent need for the systems, lack 
of time in which to draft and issue 
new invitation for bids, and proba- 
bility that negotiation of new con- 
tract with contractor for systems 
already partially constructed would 
be required, objection to continuance 
of contract would not be justified 
and cancellation would serve no 
useful purpose; however, future 
brand name or equal invitations 
should contain necessary available 
information to permit responsive 
bids from bidders offering other 
than brand name items. 

Although awards of contracts for jet 
fuel were made under “floating 
set-aside” procedure, which is re- 
garded as inherently destructive of 
competitive bidding system, can- 
cellation of contracts which were 
awarded for periods of only 6 months 
and under which delivieries have 
already begun would not be in 
Govt.’s interest nor serve any useful 


Although awards of contracts under 
invitations which contained am- 
biguous and indefinite time of de- 
livery provisions, which reserved 
to contracting officer right to deter- 
mine at time of award whether time 
of delivery would be factor in making 
award, were improper, in view of 
completion or substantial comple- 
tion of deliveries, under resultant 
contracts, cancellation is not 
warranted; however, in future pro- 
curements involving time of delivery 
considerations, invitations for bids 
should clearly and specifically set 
forth factors upon which bids will 
be evaluated and award made 

Propriety—determination by Small Busi- 
ness Administration a month after 
award of military construction con- 
tract that contractor was not small 
business concern although at time of 





847 


848 


CONTRACTS— Continued 
Awards—Continued 
































































































































































































































































Cancellation—Continued 

submission of bid the bidder certified 
itself as small business concern on 
basis of two previous determinations 
by SBA that its size qualified it as 
small business firm for Govt. con- 
struction procurements does not re- 
quire cancellation of contract made 
to bidder in good faith on basis of self- 
certification that was in full force on 
CG inc tiiciicncctciscncatacce 


Labor surplus areas 


Where military procurement for quali- 
fied product item was divided so that 
portion set aside for award to small 
business concern in labor surplus area 
was more that 50% of total procure- 
ment but results of bidding on non- 
set-aside portion indicated that only 
small business concern on qualified 
products list who was in position to 
bid on total procurement could not 
submit bid meeting prices quoted by 
any other qualified bidder, non-set- 
aside portion cannot be considered 
uneconomic run under par. 1-804.2(a), 
Armed Services Procurement Reg., 
which requires that division between 
non-set-aside portion and set-aside 
portion shall be not less than an eco- 
nomic production or reasonable run... 


Where bidding on non-set-aside portion 
of military procurement for qualified 
product resulted in only one small 
business concern on qualified products 
list submitting bid which was not 
within 120% of low bid submitted by 
concern in substantial labor surplus 
area, use of surplus labor area set aside 
does not contravene restriction in sec. 
523, Dept. of Defense Appropriation 
Act, 1961, 74 Stat. 353, which precludes 
use of appropriated funds for contracts 
awarded on basis of labor surplus area 
situation at price in excess of lowest 
obtainable on unrestricted solicitation 


To offer set-aside portion of military 
procurement on basis of highest unit 
price awarded for non-set-aside portion 
to bidder who, although he submitted 
bid substantially less than that of 
successful bidder on non-set-aside 
portion, was denied award because of 
nonresponsibility but who, prior to 

award of set-aside portion, was issued 

small business Certificate of Com- 
petency, would be to make award 
which would not be to advantage of 

Govt.; therefore, in view of prohibi- 

tion in sec. 623, Department of Defense 

Appropriation Act, 1962, 75 Stat. 379, 

against use of appropriated funds for 

price differential payments on account 
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of labor surplus awards, which is con- 
strued as also prohibiting payment to 
bidder in labor surplus area of price 
greater than price offered by such 
bidder, price quoted by low bidder 
on non-set-aside portion must be re- 
garded as ceiling on any award under 
set-aside portion 


Withdrawal of set-aside portion of mili- 


tary procurement after award of non- 
Set-aside portion was made and issu- 
ance of new invitation with 50% labor 
surplus set-aside to incorporate addi- 
tional quantity requirement as_ well 
as quantity in withdrawn set-aside 
invitation is matter for administrative 
determination provided that such 
action is determined to be in best 
interest of Govt 


Requirements in invitation for non-set- 


aside portion of procurement, which 
specify that only those bidders who 
submit responsive bids for non-set- 
aside portion will be considered for 
award for set-aside portion, must be 
followed in determination of eligibility 
of bidders for award of set-aside por- 
tion, even though set-aside portion is 
negotiated procurement not subject to 
strict rules governing procurement by 
formal advertising; therefore, labor 
surplus area bidder who failed to ac- 
knowledge material amendment 
thereby making his bid nonresronsive 
to advertised non-set-aside portion 
may not be regarded as eligible bidder 
for consideration of set-aside portion 
of procurement 


Effect on small business size—regulation 


by Small Business Administration 
which permits increase in size standard 
for small business concerns offering 
to perform Govt. contracts in labor 
surplus areas issued under Small 
Business Act, which in sec. 2(3), 15 
U.S.C, 632, lists certain criteria for 
determining small business concerns, 
including size standard which may 
vary from industry to industry, is 
proper regulation under authority 
vested in Administrator of Small 
Business and is in conformity with size 
standard provision in see 2(3) which 
was designed to insure flexibility in 
size standards rather than to preclude 
administrator from increasing size 
within industry based on considera- 
tion of other relevant factors. 


Price differentials—procurement pro- 


cedure which provides that, after 
Solicitation of proposals from all 
prospective offerors regardless of size 
or status as labor surplus area concerns, 
negotiations will be conducted with 
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all qualified firms within competitive 
price range and labor surplus area 
firms in prescribed order of priority 
will be afforded opportunity to meet 
lowest evaluated price before award 
is made to offeror not qualified as labor 
surplus area concern is procurement 
procedure under which lowest price 
is obtained through unrestricted solic- 
itation of bids and does not result in 
payment of price differential to relieve 
area of economic dislocation; there- 
fore, procedure is not contrary to law, 
notwithstanding possible preference to 
labor surplus area firms. ............. 


Qualification 


Although invitation for non-set-aside 
portion of military procurement 
required bidders to stipulate place 
of manufacture where work is to be 
performed, under definition of labor 
surplus area concern in par. 1-801.1, 
Armed Services Procurement Reg., 
that information alone will not 
necessarily resolve question of 
whether more than 50% of total 
costs of manufacture and production 
will be incurred in area where 
bidder’s plant is located within 
meaning of definition, which recog- 
nizes that costs alone may qualify 
or disqualify concern as surplus 
labor area concern, and, therefore, 
award for set-aside portion nego- 
tiated on basis of information sup- 
plied after opening as to amount of 
subcontracting to be done by low 
bidder in persistent labor surplus 
area will not be questioned..-...... 


Invitations for labor surplus set-asides 
should contain clear statements as 
to information which bidders will 
berequired to furnish for determina- 
tion of eligibility as surplus labor 
concern, the supporting data, if any, 
which may be required, and whether 
any or all of information is to be 
furnished with invitation and effect 
of failure to furnish information; 
however, pending issuance of defi- 
nite instructions, negotiations for 
labor surplus set-asides under invita- 
tions which do not contain specific 
requirements should be conducted 
on basis of full information obtained 
from all eligible, interested bidders 
rather than from only low bidder on 
non-set-aside portion - .............. 


Set-aside v. total procurement coste—in 
order to justify set-aside for surplus 
labor area concerns of more than 50% 
of total procurement, use of such set- 
aside should be based on definite 
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determinations and on substantial 
grounds that costs or bid prices on 
non-set-aside portion of procurement 
could not reasonably be expected to 
be greater than they would be for 
total quantity of procurement. --._-.._. 


Small business concerns 


Administrative determination—although 
determination of whether military 
procurement should be set aside in 
whole or in part for small business 
is a matter within province of adminis- 
trative agency and Small Business 
Admin., determination by military 
procurement agency, made prior to 
time regulations authorized small 
business set-aside, that large volume 
procurement would not be split up in 
small lots but would reserve to bidders 
right to offer proposals on partial 
quantities will not be questioned and 
only small business concern to partici- 
pate in negotiations may not be re- 
garded as having been prejudiced by 
fact that there was no set-aside in 
view of opportunity which existed to 
obtain partial award if his bid had 
been low and met delivery require- 


Advertising—adoption of small business 


set-aside procedure for disposition of 
50% of remaining stock of drug acquired 
under Strategic and Critica] Materials 
Stock Piling Act, 50 U.S.C. 98-98h, 
and offered for sale, after publication of 
notice in Federal Register, on basis 
of formal advertising would be devia- 
tion from formal] advertising principles 
in that bids submitted by small 
business bidders are not considered 
firm bids for set-aside, the award for 
set-aside is ordinarily at different price 
from that bid by party to whom 
award is made, and contract for set- 
aside is not formed by Govt. accept- 
ance of offer but by contractor’s accept- 
ance; therefore, such partial set-aside 
would not be sale by formal adver- 
tising as provided in disposition 


Certifications 


Applicability—award to small business 
low bidder on basis of certificate of 
competency issued under sec. 
8(b)(7), Small Business Act, 15 
U.8.0, 637(b)(7) after contracting 
agency had determined that bidder 
lacked capabilities to perform con- 
tract, is proper, under act and im- 
plementing regulations, which au- 
thorize Small Business Admin. to 
determine whether certificates of 
competency should be issued in any 

case where low bid of otherwise 
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responsive small business bidder is 
questioned by contracting officer be- 
cause of lack of responsibility, and 
fact that only small business bidders 
are in competition for award does 
not render certificate of competency 
procedures inapplicable or inappro- 
priate in absence of anything in 
legislative history of act which 
indicates that there should be dis- 
tinction in issuance of certifications 
between set-aside procurements and 


Placement of 90 persent of Govt. con- 
tracts for wooden household furni- 
ture with small business concerns 
when industry figures indicate that 
only 42 out of 4,577 plants engaged 
in manufacture of wooden furniture 
are large business concerns, based 
on size standard of 500 employees 
fixed by Small Business Admin. does 
not result in giving unfair proportion 
of procurement to small business 
and, therefore, propriety of 100 per- 


non-set-aside procurements. ........ 124 cent set-aside for wooden furniture 
Capacity—low bidder who did not qual- procurement isnot legally improper. 649 
ify as responsible bidder at time In determining “fair proportion” of 
award was made on advertised non- Govt. contracts to be placed with 
set-aside portion of military procure- small business concerns pursuant to 
ment, or at time negotiations on labor Small Business Act (15 U.8.C. 631, 
surplus area set-aside portion were et seq.), all contracts received by 
begun, but who was issued Certificate small business, whether under set- 
of Competency by Small Business aside procurements or in unre- 
Admin. prior to award of set-aside stricted competition, should be 
should have his responsibility deter- taken into consideration and set- 
mined at time of award of set-aside; aside procurements may not be 
therefore, on basis of certification he is considered improper unless their 
responsible bidder and negotiations for effect is to increase awards to small 
set-aside should be conducted with business, both on set-asides and 
iA ee a Le 302 otherwise, beyond ‘“‘fair propor- 
icles thi pin ennianetnaniatiaiianiiies 649 
Change in status—after-award change in 
status of small business bidder who = axt-esides ~ 4 
was awarded contract on basis of is- jenting met-eside” promduce ete 
suance of certificate of competency by by Miery Fokam Supply 
Small Business Admin, has no retro- soay ty hs pee 
active effect to invalidate award when under whieh Didders amp put on 
concern becemes efiiiiate of lnege bust- notice in invitation for non-set-aside 
ness concern, certificate of competency portion thet mazimam quantity 
being conclusive under 15 U.S.C. would be set aside for small business 
637(b)(7) on contracting agency and but that specific quantity allocations 
there being no statutory or other ae eee 
requirement that small business bid- mn so cml aeaie a : een 
der retain its small business size after ethan tented of ‘a to 
award or throughout performance of = ee on eee 
contrac. to lend legality to award quired, being unable to submit com- 
Gh teenie ie... 194 petitive and intelligent bids as 
Beaeene required under formally advertised 
Effect of all or none bids—‘“‘all or none”’ procurements and in contracting 
restriction in bid for non-set-aside officer being subject to charges of 
Portion of procurement which referred favoritism, collusion and arbitrary 
to both non-set-aside procurement and action because determination of 
labor surplus and small business set- quantity to be set aside for small 
aside portion that was to be awarded business is based on arbitrary and 
separately, later, under negotiated subjective criteria; therefore, ‘‘float- 
procedures, must be construed in light ing set-aside’ procedure should be 
of context and circumstances as com- eliminated in future procurements. 306 
bining two procurements and against Although awards of contracts for jet 
bidder who contends on basis of gram- fuel were made under “floating set- 
marian’s point of view that all or none aside” procedure, which is regarded 
restriction was to be applied separately as inherently destructive of competi- 
and, therefore, such all or none re- tive bidding system, cancellation of 
striction makes bid nonresponsive to contracts which were awarded for 
invitation for non-set-aside procure- periods of only 6 months and under 
WR icccovccekibacuiniinnidiiaitacess 682 which deliveries have already 
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Small business concerns—Continucd 
Floating set-asides— Continued 
begun would not bein Govt. interest 
nor serve any useful purpose 
Negotiation—although sec. 15 of Small 
Business Act, 15 U.S.C. 644, does not 
specifically provide for negotiation of 
contracts with small business concerns, 
to construe mandatory language of 
section as merely permitting small 
business concerns to participate in 
procurements on basis of having sub- 
mitted lowest responsive bids under 
forma] advertising procedures, which 
they are entitled to do, would render 
section meaningless and serve no useful 
purpose; therefore, section is construed 
as authorizing negotiation of partial 
set-asides for small business subse- 
quent to unrestricted formally adver- 
tised portion of procurement 
Price reasonableness 
Negotiation of contracts with smail 
business concerns on partial set- 
asides at prices higher than otherwise 
obtainable from large business con- 
cerns that have submitted bids on 
formally advertised portion of mili- 
tary procurement for jet fuels under 
10 U.S.C. 2304(a)(17), which pro- 
vides that head of military agency 
may negotiate purchase or contract 
if negotiation is otherwise authorized 
and under sec. 15 of Small Business 
Act, 15 U.S.C. 644, which in effect 
authorizes, negotiation of contracts 
with smal] business concerns, is not 
improper, and, therefore, Military 
Petroleum Supply Agency may, in 
view of this discretionary negotiation 
authority and permission granted by 
Armed Services Procurement Reg. 
Comm. to deviate from par. 
1-706.6(e), ASPR, which requires 
awards on set-aside portion to be 
at highest unit price for non-set- 
aside portion determine prices at 
which contracts may be awarded to 
small business concerns on set-aside 
portion without reference to award 
prices on non-set-aside portion so 
long as total cost of procurement 
would not exceed what it would have 
been without set-aside 
When large business concern offers to 
supply entire quantity of procure- 
ment for jet fuel under which indef- 
inite amount was reserved for small 
business, use of blanket authority 
given to Military Supply Agency to 
deviate from requirements of par. 
1-706.6(e), Armed Services Procure- 
ment Reg., limiting price at which 
awards on set-aside portion may be 
made, on basis that multiple awards 
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Small business concerns—Continued 
Price reasonableness—Continued 
at various prices to various concerns 
would have been necessary had there 
been no set-aside, is not for applica- 
tion and, therefore, awards on set- 
aside portion at prices higher than 
highest unit price awarded under 
non-set-aside portion are required to 
be adjusted downward 
Sales of Government property 
Administrative determination 
Although partial small business set- 
aside at request of Small Business 
Admin. of remaining stock of item 
acquired under stockpiling pro- 
gram and offered for sale, after 
publication of notice in Federal 
Register, on basis of formal adver- 
tising would not comply with 
requirement that sale be by formal 
advertising, it would be proper for 
administrator of General Services 
under sec. 2(15) of Small Business 
Act, 15 U.S.C. 644, to make deter- 
mination that some part of stock 
should be set aside for small busi- 
ness and to offer separately, by 
advertising, only that portion, 
with bidding being restricted to 
small business, and such procedure 
would comply with disposition 
notice previously published. 
Under sec. 2(15) of Small Business 
Act, 15 U.S.C. 644, which provides 
that small business concerns shall 
be awarded any contract for sale 
of Govt. property which is deter- 
mined by Small Business Admin. 
and disposal agency to be in inter- 
est of assuring that fair proportion 
of total sales of Govt. property be 
made to small business, SBA 
cannot unilaterally make deter- 
mination, but it must be concurred 
in by disposal agency and, in 
event of failure to agree, decision 
of head of disposal agency is 


In disposing of items acquired 
under Strategic and Critical Ma- 
terials Stock Piling Act, 50 U.S.C. 
98-98h, which requires that plan of 
disposition be fixed with due re- 
gard to protection of U.S. against 
avoidable loss on sale to small 
business concerns, provisions in 
sec. 127.15-2(d) of Small Business 
Regs., which authorize with- 
drawal of set-aside when contract- 
ing officer considers that small 
business award “would be detri- 
mental to public interest,” al- 
though limited to procurements 
would, by analogy, be applicable 
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Sales of Government property—Con. 
Administrative determination—Con. 
to sales by Govt. so that if deter- 
mination to set aside portion of 
stockpiled item for small business 
is made, non-set-aside portion 
should be advertised and price 
realized on that sale should be 
used as basis for determining 
whether acceptance of best bid on 
set-aside would result in “‘avoid- 
able loss” or for establishing 
upset price for set-aside........... 
Advertising—adoption of small busi- 
ness set-aside procedure for disposi- 
tion of 50 percent of remaining stock 
of drug acquired under Strategic and 
Critical Materials Stock Piling Act, 
50 U.S.C. 98-98h, and offered for 
sale, after publication of notice in 
Federal Register, on basis of formal 
advertising would be deviation 
from formal advertising principles 
in that bids submitted by small 
business bidders are not considered 
firm bids for set-aside, the award for 
set-aside is ordinarily at different 
price from that bid by party to 
whom award is made, and contract 
for set-aside is not formed by Govt. 
acceptance of offer but by con- 
tractor’s acceptance; therefore, such 
partial set-aside would not be sale 
by formal advertising as provided 
in disposition notice................ 


Self-certification 


Low bidder who, in response to total 
smal! business set-aside procurement, 
certifies himself as small business 
concern although he is on notice by 
Small Business Administration prior 
to submission of bid that his size 
status is subject to question, and 
who, after award, is ultimately 
determined not to be small business 
because of circumstances which 
previously existed is not regarded as 
having utilized self-certification pro- 
cedure prudently as required under 
Small Business Act, and, therefore, 
his bid may not be considered eli- 
NT WGN ss iicnccnicenccncdccuce 

An award under total small business 
set-aside procurement to low large 
business bidder who, after certifica- 
tion that he was small business 
concern, took action after opening of 
bids for sole purpose of meeting 
small business size criteria thereby 
qualifying for consideration, is 
award to bidder who was given 
second chance and undue advantage 
over other bidders, and is award 

which is not only destructive of 
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competitive bidding process but is 
in circumvention of small business 
program and, therefore, contract 
should be canceled..........-...-... 


Determination by Small Business 
Administration a month after award 
of military construction contract 
that contractor was not small busi- 
ness concern although at time of 
submission of bid the bidder certified 
itself as small business concern on 
basis of two previous determinations 
by SBA that its size qualified it as 
small business firm for Govt. con- 
struction procurements does not 
require cancellation of contract 
made to bidder in good faith on basis 
of self-certification that was in full 
force on date o award 


Set-asides 


Economic run requirement—where 
military procurement for qualified 
product item was divided so that 
portion set aside for award to small 
business concern in labor surplus area 
was more than 50 percent of total 
procurement but results of bidding 
on non-set-aside portion indicated 
that only small business concern on 
qualified products list who was in 
position to bid on total procurement 
could not submit bid meeting prices 
quoted by any other qualified bidder, 
non-set-aside portion cannot be con- 
sidered uneconomic run under par. 
1-804.2(a), Armed Services Procure- 
ment Reg., which requires that 
division between non-set-aside por- 
tion and set-aside portion shall be 
not less than an economic produc- 
tion or reasonable run.............. 


Negotiation v. withdrawal—where, 
after administrative determination 
that portion of procurement set aside 
for small business was in error be- 
cause there was no need for addi- 
tional tooling to be furnished under 
restricted portion, but rather than 
withdraw set-aside a contract is 
negotiated with only eligible small 
business bidder on basis of same 
unit price at which non-set-aside 
award was made, plus lower tooling 
cost originally offered by small 
business concern, negotiation was 
justified and, even though overall 
contract price by reason of lower 
tooling cost is less than overall price 
under non-set-aside award, ac- 

eeptance by small business contrac- 

tor of negotiated terms precludes 
any price adjustment............... 
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CONTRACTS-— Continued 
Consideration—modification. (See Con- 
tracts, modification, consideration) 
Construction—intention of parties—where 
negotiated contract under which Govt. 
obtained contractor’s drawings and data 
was ambiguous because applicable mili- 
tary specification current at time of sub- 
mission of proposal provided that contract 
was only for purpose of examination and 
evaluation of equipment that was designed 
and perfected by contractor but contract 
contained general provision giving Govt. 
unlimited rights to drawings and data, the 
intention of contractor at time of negotia- 
tion that he did not intend to give up his 
right to drawings and data, together with 
meaning contractor attached to the rights 
clause, should prevail; therefore, adver- 
tised procurement using drawings and 
data without express authority and con- 
sent of contractor should be canceled... ... 
Cost-type 
Litigation expenses, attorneys’ fees 
Patent infringement suits 
While legal expenses incurred in de- 
fense of patent infringement suit by 
contractor would not usually be 
allowable item of cost under Govt. 
cost-type contract entered into after 
date of revision to par. 15-205.31(c), 
Armed Services Procurement Reg., 
which precludes payment of ex- 
penses in patent infringement liti- 
gation as allowable item of cost, in 
@ case in which causes of action in 
suit—unauthorized use of trade 
secrets, patent infringement and 
breach of contract—are inseparable 
from standpoint of costs necessary 
to defend suit and record shows 
that contractor defendant has done 
everything possible to eliminate 
from suit cause of action relating to 
patent infringement, defense costs 
on other two causes of action being 
allowable, contractor may be paid 
proportionate share of its litigation 
expenses as indirect cost in perform- 


Revision of a provision in Armed 
Services Procurement Reg. relative 
to payment of legal expenses incident 
to patent infringement suits as 
allowable item of cost under Govt. 
cost-type contract does not have 
retroactive effect in determination 
of rights and Habilities of parties to 
contract entered into before effective 
date of revision 


Damages 
Government liability 
Delays—under supply contract for fur- 
nishing and installing mail-flow sys- 
tem in Post Office building which 
required work to be performed with 
minimum of interference with postal 
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Damages— Continued 
Government liability— Continued 

operations, stop order issued when it 
was found unfeasible to permit con- 
tractor to continue work on accelerated 
delivery schedule was nct unreason- 
able order under contract, and, there- 
fore, Govt. is not liable under breach 
of contract theory 

Improper rejection—even though low 
bidder on subcontract qualified com- 
ponent he offered for installation in 
weapons system under other than 
Govt. prequalifying program, ap- 
proval of subcontract award by 
contracting officer, as provided by 
prime contract, would not be preju- 
dicial to interest of Govt., prime con- 
tractor having been authorized to 
solicit proposals on components from 
manufacturers which had not qualified 
under Govt. prequalifying program, 
subject to condition that components 
must qualify prior to installation and 
also that contracting officer would 
approve subcontract, and solicitation 
for bids by prime contractor not being 
strictly limited to Govt. prequalified 
sources, participation of unsuccessful 
Subcontractor in Govt. prequalifica- 
tion testing program does not give 
rise to claim against Govt. for damages 
on basis of having been misled 

Data, rights, etc. 

Disclosure—restriction on disclosure of 
descriptive data by bidder who offers 
standard off-the-shelf item which is 
known to industry and which requires 
only minor but obvious modifications 
to make it conform to detailed descrip- 
tion in invitation did not prevent 
competing bidders from knowing essen- 
tial nature of product offered so as to 
make bid nonresponsive under descrip- 
tive literature restriction provisions in 
sec. 1-2.404-4 of Federal Procurement 


Use by Government 
Where negotiated contract under which 
Govt. obtained contractor’s drawings 
and data was ambiguous because 
applicable military specification cur- 
rent at time of submission of proposal 
provided that contract was only for 
purpose of examination and evaluation 
of equipment that was designed and 
perfected by contractor but contract 
contained general provision giving 
Govt. unlimited rights to drawings 
and data, the intention of contractor 
at time of negotiation that he did not 
intend to give up his right to drawings 
and data, together with meaning con- 
tractor attached to the rights clause, 
should prevail; therefore, advertised 
procurement using drawings and data 
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CONTRACTS-— Continued 
Data, rights, ete.—Continued 
Use by Government—Continued 
without express authority and consent 
of contractor should be canceled...... 
A reservation in proposal submitted 
incident to negotiated procurement 
limiting use of contractor’s data and 
drawings by Govt. does not make 
offer qualified bid or make proposal 
unacceptable in manner in which 
qualification in bid in response to 
advertised competitive procurement 


Default—anticipatory breach—letter from con- 
tractor sent before required delivery date to 
procurement agency stating that supplier 
does not want to make item, that several 
other suppliers were tried but none would 
accept order, and, therefore, contractor 
“cannot send samples or deliver the order” 
constitutes clear repudiation of contract 
on basis that contractor will not perform 
due to inability to figd supplier, and in 
view of such clear import positive state- 
ment that he is unwilling to perform is 
unnecessary to establish anticipatory 
breach; therefore, action of Govt., after 
receipt of letter, declaring contractor in 
default and assessing excess costs of repro- 
curement was proper...................-- 

Leases. (See Leases) 

Mistakes—for errors prior to award. 
Bids, mistakes) , 

Modification 
Consideration 

Where specific statutory authority 
exists for payment of Federal funds to 
States without consideration such as 
is contained in Federal Water Pollu- 
tion Control Act, 33 U.8.C. 466e(b), 
under which contributions are made to 
States for construction of sewage treat- 
ment works, within certain maximum 
limitations, and subject to payment of 
remaining costs by grantee, principles 
precluding waiver of vested rights 
and modification of contracts by 
supplemental or substitute agreements 
are not for application, therefore, 
Surgeon General may amend grants, 
within monetary limits, when addi- 
tional funds become available, not- 
withstanding that grant for lesser sum 
has been offered and accepted and 
grantee obligated to provide all funds 
required over grant to complete pro- 

Although U.S. is not legally liable for 
defects in construction of water and 
sewer project which was conveyed 
without warranty to City of Kodiak, 
Alaska, the similarity between this 
situation and cases in which vendors 
who constructed houses for purchasers 
were held liable under implied war- 
ranty for latent defects in houses 


(See 
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Modification— Continued 

Consideration—Continued 
creates doubt as to disposition by court 
of damage claim by City of Kodiak 
against Govt., and in light of such 
doubt waiver by the City of all claims 
against Govt. for defects in construc- 
tion is a real benefit to be regarded as 
consideration for amendment of re- 
payment agreement to extend time 
for repayment without any reduction 
of principal indebtedness provided 
administrative determination of ad- 
vantage to Govt. is made_............ 
To amend supply contract to include 
suspension of work clause set out in 
sec. 1-7,602-1 of Federal Procurement 
Regs. for use in construction contracts 
to entitle contractor to increased 
costs resulting from work stoppage 
would not be proper in absence of some 
consideration nor could contract be 
reformed in absence of proof that in- 
clusion of work suspension clause was 
in fact intended at time contract was 
I iiincsccrsccsscormanecwacnnian 

Propriety 

Modification of schedule of rates type 
contract for stevedoring services 
to permit prospective change in 
rates to include additional payment 
for mechanization fund assessment 
established as result of new collec- 
tive bargaining agreement is proper 
under such schedule of rates type 
contract, which is continuing offer 
ripening into contract by perfor- 
mance of cargo service and under 
which Govt. establishes rates and, 
therefore, may prospectively change 
Modification of master stevedoring 
agreement, under which rates are 
negotiated on job basis, to include 
with commodity type rate addi- 
tional mechanization fund assess- 
ment established as result of new 
collective bargaining agreement is 
not subject to legal objection under 
such master type agreement, which 
requires only that contracting offi- 
cer obtain fair price, and whether fair 
price, including additional assess- 
ment costs, has been obtained does 
not go to legality of agreement or 
PR caivinccecncsenncnacas 
Modification of negotiated and adver- 
tised stevedoring contracts, which 
contained provisions authorizing 
price escalation and revision upon 
occurrence of certain contingencies 
and termination by either party, 
without cause, to permit revision of 
mechanization fund assessment on 
per revenue ton rather than per 
man-hour basis, as result of new 
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Modification—Continued 
Consideration—Continued 
Propriety—Continued 


collective bargaining agreement, does 
not require additional consideration, 
price revision clause giving Govt. 
benefit of better price constitutes 
effective part of consideration for 
revision, and under termination 
clause forebearance of, contractor 
from exercising his termination right 
constitutes adequate consideration 
for modification 


Intention of parties not expressed—change 
orders—issuance of change order under 
standard construction contract which 
modified specification changes proposed 
by contractor and which was found to 
have been based on material discrepan- 
cies and errors in elements of work in- 
cluded by contractor did not result in 
valid contract modification in nature 
of accord and satisfaction to preclude 
contracting officer on basis of actual 
facts from unilaterally correcting mate- 
rial mistakes which were essential to 
determination of amount of equitable 
price adjustment due Govt. as result 
of specification changes. 


Mutual mistake—events prior to contract 
erecution—a fixed-price contract which 
was negotiated on the basis that an ele- 
ment of cost to the contractor was 
royalty payments required under certain 
existing license agreements, although 
shortly before execution of the contract 
but without the knowledge of either 
party, a Federal court relieved the con- 
tractor of liability for the royalty pay- 
ments, is regarded as a contract negoti- 
ated and executed on basis of a mistake 
on the part of both parties that a liability 
existed to pay royalties and, therefore, 
reformation is proper to permit Govt. 
to retain the amount overstated for 
royalty fees not legally required to be 


Statutory requirements—the requirement 
in sec. 802, Merchant Marine Act, 1936, 
46 U.S.C. 1212, that sales contracts 
covering vessels constructed with Govt. 
aid include provision by which Govt. 
may acquire vessel in times of war 
or national emergency based on pre- 
scribed valuation formula is contractual 
requirement imposed by statute which 
may not be omitted from any such con- 
tracts nor may officer of the Govt. 
modify contracts to transfer obligation 
to nonsubsidized vessels, even though 
it would be to advantage of Govt. to 
acquire newer vessel at price of older 
subsidized vessel; therefore, in view of 
unambiguous language of the section and 
evidence of Congressional intent that 
obligation run with vessel built with 
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Govt. aid, legislative sanction should be 
obtained before any transfer of sec. 802 
obligation to nonsubsidized vessels is 
undertaken 


Negotiation 


Administrative determination—negotiation 
of contract by Smithsonian Institution 
for installation of radio lecture system in 
Several museum galleries with one of 
several suppliers whose system and 
technical capabilities were determined 
to be best for purpose based on actual 
demonstration and trial of equipment of 
all offerors will not be considered con- 
trary to law or regulation, the installa- 
tion of equipment having direct and 
specific relationship to furtherance of 
purposes and objectives of the Smith- 
sonian—the increase and diffusion of 
knowledge—as provided in act of Aug. 
10, 1846, 20 U.S.C, 41, rather than to 
merely administrative or housekeeping 
functions of the Smithsonian similar to 
those of other Government agencies_... 
After advertising 
An invitation with single brand name or 
equal clause which resulted in restrict- 
ing competition for more or less stand- 
ard item previously procured under 
invitation listing brand name of 
another manufacturer should be can- 
celed and procurement readvertised 
with less restrictive purchase descrip- 
tion and without reference to product 
of one particular manufacturer; how- 
ever, ifurgent needs of agency preclude 
development of proper sepcifications 
in time to permit formal advertising, 
consideration may be given to nego- 
tiating procurement for such material 
as is currently needed 

Requirements in invitation for non-set- 
aside portion of procurement, which 
specify that only those bidders who 
submit responsive bids for non-set- 
aside portion will be considered for 
award for set-aside portion, must be 
followed in determination of eligibility 
of bidders for award of set-aside por- 
tion, even though set-aside portion is 
negotiated procurement not subject to 
strict rules governing procurement by 
formal advertising; therefore, labor 
surplus orea bidder who failed to 
acknowledge material amendment 
thereby making his bid nonresponsive 
to advertised non-set-aside portion 
may not be regarded as eligible bidder 
for consideration of set-aside portion of 


Authority—although sec. 15 of Small 
Business Act, 15 U.S.C. 644, does not 
specifically provide for negotiation of 
contracts with small business concerns, 
to construe mandatory language of 
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Negotiation—Continued 

section as merely permitting smal! busi- 
ness concerns to participate in procure- 
ments on basis of having submitted 
lowest responsive bids under formal 
advertising procedures, which they are 
entitled to do, would render section 
meaningless and serve no useful purpose; 
therefore, section is construed as author- 
izing negotiation of partial set-asides for 
small business subsequent to unre- 
stricted formally advertised portion of 


Cost, ete., data—while cost breakdowns are 
important in determining whether 
prices quoted in negotiated procurement 
are fair and reasonable and should be 
furnished when requested by the Govt., 
neither Armed Services Procurement 
Act, 10 U.S.C. 2301, ef seg., nor procure- 
ment regulations makes failure to fur- 
nish such breakdown fatal to contract 
subsequently awarded; therefore, failure 
of successful offeror to furnish cost break- 
down incident to negotiated military 
procurement in which contracting officer 
had knowledge of Federal Supply 
Schedule prices and information from 
competition, which afforded basis for 
determination that price was fair and 
reasonable, does not constitute legal basis 
for cancellation of contract.............. 


Daration, ete.—in negotiated military 
procurement in which delivery was im- 
portant factor the establishment of 
cutoff date for negotiations with offerors 
2 months in advance of first delivery date 
based on normal lead time for production 
of item to assure that urgent deliveries 
would be timely met may be regarded as 
reasonable time for termination of nego- 
tiations under par. 3-801.3(iv) and 3-804, 
Armed Services Procurement Reg., 
which recognizes that there has to be 
some eventual cutoff date 


Propriety 
A determination to negotiate construc- 
tion contract for renovation of a build- 
ing with contractor who was perform- 
ing other work at same location based 
on conclusions that plans and specifi- 
cations did not show all unknown 
conditions, that other bidders without 
special knowledge of site might include 
factors to protect themselves from 
uncertain conditions, thereby increas- 
ing costs, or might fail to include 
contingency factors resulting in delays 
or inferior work, and that particular 
contractor offered greatest assurance 
that work would meet technical and 
time requirements determination 
based on conclusions which do not 
justify either failure to obtain com- 
petitive bids or negotiation of contract 
under advertising exception in 10 
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Propriety—Continued 
U.8.C. 2304(a)(10) for procurements 
when it is impracticable to obtain 
I arecscseecaccitinintun 
Contractual arrangement for conversion 
of heating plant at military installation 
from coal to gas at cost in excess of 
$25,00@ to be financed from annual 
Army operation and maintenance 
funds under which public utility sup- 
plier would convert equipment with- 
out cost to Govt., except indirectly as 
may be reflected in service rates, sub- 
ject to payment in event of termination 
by Govt. within 10 years c. net termi- 
nation charge based on cost of facilities 
as depreciated annually would be not 
only evasion of sec. 637, Department 
of Defense Appropriation Act, 1962, 
which prohibits use of operation and 
maintenance funds for projects in 
excess of $25,000 but also of competitive 
bidding requirements of law.......... 
Where, after administrative determina- 
tion that portion of procurement set 
aside for small business was in error 
because there was no need for addi- 
tional tooling to be furnished under 
restricted portion, but rather than 
withdraw set-aside a contract is nego- 
tiated with only eligible smal] business 
bidder on basis of same unit price at 
which non-set-aside award was made, 
plus lower tooling cost originally 
offered by small business concern, 
negotiation was justified and, even 
though overall contract price by reason 
of lower tooling cost is less than overall 
price under non-set-aside award, ac- 
ceptance by small business contractor 
of negotiated terms precludes any price 
adjustment 


Offer and acceptance—signatures—low bid 


which is submitted in name of individual 
who {is one of principals in corporation 
from which bid was solicited but who 
signs as co-owner of corporation under his 
name only must be regarded as bid from 
corporation as named in bid; however, if 
there is no corporation in individual 
bidder’s name, award to any other entity 
would not be proper...................... 
(See Set-Off, contract 
payments) 


Performance —defects —liability —although 


U.S. is not legally liable for defects in 
construction of water and sewer project 
which was conveyed without warranty to 
City of Kodiak, Alaska, the similarity 
between this situation and cases in which 
vendors who constructed houses for pur- 
chasers were held liable under implied 
warranty for latent defects in houses 
creates doubt as to disposition by court of 
damage claim by City of Kodiak against 
Govt., and in light of such doubt waiver by 
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CONTRACTS— Continued 
the City of all claims against Govt. for 


CONTRACTS— Continued 
Specifications— Continued 


defects in construction is a real benefit to 
be regarded as consideration for amend- 
ment of repayment agreement to extend 
time for repayment without any reduction 
of principal indebtedness provided admin- 
istrative determination of advantage to 
Govt. is made 


Price adjustment 
Delays, ete., by Government—under sup- 
ply contract for furnishing and installing 
mail-flow system in Post Office building 
which contained standard changes 
provision and required that work first 
on one floor and then on another be per- 
formed without unreasonable interfer- 
ence with postal operations, suspension 
of work ordered by Govt. while con- 
tractor was simultaneously working on 
both floors in accordance with mutually 
agreed alternate delivery schedule to 
permit contractor to make up time lost 
for excusable delay may not be regarded 
as unreasonable or unauthorized under 
contract when actual work schedule was 
no longer than that contemplated, with- 
out modifying agreement, and waiver of 
original delivery schedule for benefit of 
contractor may not be construed as 
waiver of requirement that work be 
performed without interference with 
postal operations or of right to stop work 
to insure proper performance; therefore, 
delay is not one entitling contractor to 
adjustment of contract price under 


Price redetermination—overpay me nts— 
interest—overpayment to contractor 
under military repair contract that 
contains price redetermination clause is 
debt on which Govt. has right to charge 
interest and where contractor disputes 
amount determined by contracting 
officer to represent overpayment and, 
after appeal to Armed Services Board of 
Contract Appeals, refunds lesser amount 
determined by Board to have been over- 
paid but does not pay interest, con- 
tractor is regarded as indebted for in- 
terest chargeable from date of determina- 
tion of overpayment by contracting 
officer and failure to refund interest due 
is proper basis to continue contractor’s 
name on “hold-up list” of contractors 
indebted to Govt. 

Proprietary, etc., items.—(See Contracts, 

data, rights, etc.) 

Qualified products. (See Contracts, speci- 

fications, qualified products) 

Reformation. (See Contracts, modification) 

Sales. (See Sales) 

Specifications 

Ambiguous—effect not prejudical to bid- 
dera—although bid bond provision re- 
quiring submission of bid bonds in 


amount equal to 5 percent of bid in 

invitation for furnishing numerous 

items, plus item for optional and con- 
tingent quantities to be determined 
after award, is ambiguous as to whether 
amount of bond should cover optional 
quantities, fact that low bidder, as well 
as 50 percent of other bidders, submitted 
bid bond in amount not including 
optional quantities, which was in ac- 
cord with procurement agency’s intent 
to evaluate bids on basic bid alone, no 
injustice to competitive position of 
bidders resulted from ambiguity; there- 
fore, award to low bidder submitting 
bid bond in amount excluding optional 
quantities was not improper. 

Changes, revisions, etc. 

Advertising compliance. (See Adver- 
tising, necessity or mnonnecessity, 
specification changes) 

Finality—issuance of change order under 
standard construction contract which 
modified specification changes pro- 
posed by contractor and which was 
found to have been based on material 
discrepancies and errors in elements of 
work included by contractor did not 
result in valid contract modification 
in nature of accord and satisfaction to 
to preclude contracting officer on basis 
of actual facts from unilaterally cor- 
recting material mistakes which were 
essential to determination of amount 
of equitable price adjustment due 
Govt, as result of specification 


Conformability of equipment, ete., offered 
Basis for determination—rejection of bid, 
which was not unresponsive on its 
face, on assumption that engine offered 
by low bidder would not meet re- 
quirements in specifications, which 
assumption was based on conflicting 
information received by contracting 
officer at his request from manufac- 
turer without complete knowledge 
as to reason for request and without 
bidder being afforded opportunity to 
be heard before rejection, is not proper. 
Samples submitted prior to award— 
bidder who fails to furnish with his 
bid detailed specifications required by 
invitation which also contained pro- 
vision reserving right in Govt. to 
require samples after bid opening may 
not have sample requirement invoked 
to determine responsiveness of bid at 
time of bid opening since sample 
Tequirement must be interpreted as 
having been included for purpose of 
determining whether product con- 
forming to detailed specifications could 
be made and whether it would ade- 
quately serve Govt.’s purpose rather 
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Specifications— Continued 
Conformability of equipment, etc., of- 


fered—Continued 


than for determining what bidder 


Definiteness requirement 


Invitations for labor surplus set-asides 


should contain clear statements as to 
information which bidders will be 
required to furnish for determination 
of eligibility ss surplus labor concern, 
the supporting data, if any, which 
may be required, and whether any 
or all of information is to be furnished 
with invitation and effect of failure to 
furnish information; however, pend- 
ing issuance of definite instructions, 
negotiations for labor surplus set- 
asides under invitations which do not 
contain specific requirements should 
be conducted on basis of full informa- 
tion obtained from all eligible, inter- 
ested bidders rather than from only 
low bidder on non-set-aside portion... 


Plan for evaluation of rate tenders sub- 


mitted by carriers, regulated and un- 
regulated, for shipment of household 
effects of military and civilian person- 
nel which would require, as condition 
precedent to consideration, 30-cent per 
pound per article released valuation, 
would specify that released valuations 
of higher amounts would not be con- 
sidered for bid evaluation purposes, 
and further would limit lability of 
carriers in customary trade terms and 
conditions will provide uniform and 
accurate evaluation method for select- 
ing carrier offering lowest overall cost 
of service and, therefore, such evalua- 
tion plan is consistent with decisions 
holding that basis for evaluation of 
bids should be clear and exact and 
made known to bidders in advance 
EE I cece cnncnccccnenence 


Descriptive data 


Ability to farnish 


A brand name or equal invitation 
issued incident to advertised pro- 
curement which did not contain 
sufficient information for bidders 
who had not previously been 
awarded contracts for items to as- 
certain material characteristics of 
model, which required some com- 
mon use items to be of a certain 
model or equal when these items 
have been adequately described in 
Govt. specifications, and under 
which bid could be evaluated even 
though bidder was unable to comply 
with descriptive data requirements of 
the “‘or equal”’ provision is an invita- 
tion which is unnecessarily restric- 
tive, does not apprise all bidders of 
requirements so that they can com- 
pete on equal basis and, therefore, is 
& legally defective invitation........ 
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Specifications—Continued 
Descriptive data—Continued 
Ability to furnish—Continued 


The descriptive data requirements of 
an “or equal’ provision in adver- 
tised military procurement under 
which bid was considered responsive 
to some items even though bidder 
was unable to comply with descrip- 
tive data requirement because he 
was unable to obtain essential char- 
acteristics of item and submitted 
his bid on basis of model indicates 
that contracting officers were cogni- 
zant of requirements of model 
without necessity for additional 
descriptive data so that descriptive 
data requirements made invitation 


Evaluation 


A construction invitation which re- 
quires bidders to furnish with their 
bids a description of work to be 
performed by their own organiza- 
tion but, except for limitation on 
total amount of work which may be 
subcontracted, does not obligate 
bidders to perform those segments 
of work listed in their bids {is not 
such a material requirement that 
failure to submit information with 
bid would be fatal to consideration 
of bid for award and, therefore, low 
bidder was properly permitted to 
furnish information after bid open- 
ing and his bid may be considered 


Low bidder who is permitted, after 
bid opening, to furnish description 
of work to be performed with his 
own organization but who, regard- 
less of whether he furnishes informa- 
tion, is obligated to perform in 
accordance with specifications, in- 
cluding Mmitation on subcontract 
work, is not considered as having 
been given option to avoid award, 
possibility of options arising where 
bidder does not commit himself to 
perform in accordance with speci- 
fications but makes counteroffer 
which he may or may not accept... 


Inadequate—invitation that reserved to 


Govt. right to request additional in- 
formation after bid opening, and to 
reject any bid should bidders fail to 
comply, but did not notify bidders 
that submission of inadequate de- 
scriptive data would be cause for re- 
jection of bids does not convey im- 
pression that failure to conform with 
descriptive data requirement at time 
of bid submission would be cause for 
rejection of bids; therefore, inadequacy 
of descriptive data submitted with 
low bid that did not include overall 
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Descriptive data—Continued 
offer to comply with all requirements 
of invitation does not require rejection 
of bid, and fact that 1ow bid omitted 
blanket offer to conform is immaterial, 
overall offer to conform not overcoming 
need to conform with descriptive data 
requirement of invitation 
Deviations 
Descriptive literature—bidder who offers 
articles other than brand name articles 
specified in invitation for various 
combinations of items and in lieu of 
required descriptive data includes on 
bid the phrase “According to bid 
specs.” may not be regarded as having 
offered exact duplicate of named brand 
for phrase “According to bid specs.” 
may not be interpreted as definite 
offer to furnish article conforming to 
those characteristics of brand name 
model not covered by referenced Fed- 
eral specifications and, therefore, bid 
is nonresponsive to those items for 
which one or more material character- 
istics are required to be determined 
from brand name articles, but failure 
to submit descriptive data does not 
justify rejection of bid as to those items 
without brand name reference and 
those for which brand name reference 
does not contribute materially to 
definitive description of articles 
Informal v. substantive 
A construction invitation which 
requires bidders to furnish with 
their bids a description of work 
to be performed by their own organi- 
zation but, except for limitation on 
total amount of work which may be 
subcontracted, does not obligate 
bidders to perform those segments 
of work listed in their bids is not 
such material requirement that fail- 
ure to submit information with bid 
would be fatal to consideration of 
bid for award and, therefore, low 
bidder was properly permitted to 
furnish information after bid opening 
and his bid may be considered for 


Low bidder who is permitted, after 
bid opening, to furnish description 
of work to be performed with his 
own organization but who, regard- 
less of whether he furnishes informa- 


tion, is obligated to perform in 
accordance with specifications, in- 
cluding limitation on subcontract 
work, is not considered as having 
been given option to avoid award, 
possibility of options arising where 
bidder does not commit himself to 
perform in accordance with specifi- 


Diviations— Continued 
Informal v. substantive—Continued 
cations but makes counteroffer 
which he may or may not accept... 
Evaluation factors—plan for evaluation of 
rate tenders submitted by carriers, 
regulated and unregulated, for shipment 
of household effects of military and 
civilian personnel which would require, 
as condition precedent to consideration, 
30-cent per pound per article released 
valuation, would specify that released 
valuations of higher amounts would not 
be considered for bid evaluation pur- 
poses, and further would limit liability 
of carriers in customary trade terms and 
conditions will provide uniform and 
accurate evaluation method for select- 
ing carrier offering lowest overall cost of 
service and, therefore, such evaluation 
plan is consistent with decisions holding 
that basis for evaluation of bids should 
be clear and exact and made known to 
bidders in advance of bid preparation... 
Failure to furnish something required 
Notwithstanding reservation in invita- 
tion that bidders may be required to 
submit additional data after bids are 
opened should data submitted be 
insufficient for proper bid evaluation, 
if bids cannot be evaluated for conform- 
ance -with advertised requirements 
solely on basis of content at time of 
bid opening, invitation must be can- 
celed as defective; however, if addi- 
tional data is for purpose of determin- 
ing responsibility, or some other factor 
not related to responsiveness, bids may 
be considered for award. 
Addenda acknowledgment 
Failure of low bidder, incident to total 
procurement of several thousand 
dollars, to acknowledge addendum 
which had effect of reducing cost of 
work by trivial amount ($15) may 
not be regarded as prejudicial to 
next low bidder whose bid price was 
more than a thousand dollars higher 
or to any of other bidders and, 
therefore, failure to acknowledge 
addendum may be regarded as 
informality which may be waived... 
Failure to acknowledge amendment 
increasing quantity specified in 
invitation by low bidder who had 
gratuitously offered to furnish larger 
quantity at same price so that bid 
on which he could be bound meets 
requirements in amended invitation 
does not result in giving bidder 
choice after bid opening and is not 
prejudicial to other bidders; there- 
fore, failure to acknowledge amend- 
ment may be waived as informality 
and bid considered for award 
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Bid bond Blanket order to conform to specifica- 





Bid bond accompanying low bid for 
construction project submitted on 
commercial form which differed 
from standard Govt. form in that it 
did net contain any forfeiture pro- 
vision in case bidder failed to give 
performance bond, but which did 
contain provision to indemnify 
Govt. against bidder’s failure to 
enter into contract in accordance 
with its bid, is bid bond which 
did not limit Govt.’s right to in- 
demnification and, therefore, techni- 
cal deficiency in bid bond is not 
deficiency which makes bid bond 
nonresponsive to invitation and low 
bid may be considered for award... 

Sufficiency—although bid bond pro- 
vision requiring submission of bid 
bonds in amount equal to 5 percent 
of bid in invitation for furnishing 
numerous items, plus item for 
optional and contingent quantities 
to be determined after award, is 
ambiguous as to whether amount 
of bond should cover optional 
quantities, fact that low bidder, as 
well as 50 percent of other bidders, 
submitted bid bond in amount not 
including optional quantities, which 
was in accord with procurement 
agency’s intent to evaluate bids on 
basic bid alone, no injustice to com- 
petitive position of bidders resulted 
from ambiguity; therefore, award to 
low bidder submitting bid bond in 
amount excluding optional quanti- 
ties was not improper.............. 


Blanket offer to conform to specifications 


A blanket offer of compliance with 
specifications by bidder who fails 
to submit sufficient descriptive data 
under invitation for procurement 
of highly specialized equipment 
which provided that data was 
necessary for bid evaluation pur- 
poses and that bids would be re- 
jected if data is nonconforming does 
not overcome or render nugatory 
either specific requirement for 
furnishing descriptive data or extent 
to which such data will be considered 
in evaluation of bids................ 

Invitation that reserved to Govt, 
right to request additional informa- 
tion after bid opening, and to reject 
any bid should bidders fail to com- 
ply, but did not notify bidders that 
submission of inadequate descrip- 
tive data would be cause for rejection 
of bids does not convey impression 
that failure to conform with de- 
scriptive data requirement at time of 
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tions—Continued 
bid submission would be cause for 
rejection of bids; therefore, inade- 
quacy of descriptive data submitted 
with low bid that did not include 
overall offer to comply with all 
requirements of invitation does not 
require rejection of bid, and fact 
that low bid omitted blanket offer 
to conform is immaterial, overall 
offer to conform not overcoming 
need to conform with descriptive 
data requirement of invitation...... 


Drawings, samples, etc.—bidder who 


submitted with his bid a rough sketch 
of design other than that contemplated 
by invitation which required submis- 
sion of descriptive literature and did 
not designate design as alternate or 
submit preliminary drawings as re- 
quired in instructions to bidders in 
such cases should have foreseen ne- 
cessity for more detailed drawings 
than would have been required for 
design contemplated so that evalua- 
tion of proposal could be made; 
therefore, although alternate design 
was permissible under invitation, 
determination by contracting agency 
that sketch was inadequate and that 
bid should be rejected for failure 
to comply with descriptive literature 
requirement is not improper.......... 


Information 


A provision in construction invitation 
which limits amount of subcontract- 
ing and requires bidder to furnish 
with bid information as to work to 
be performed by his own organiza- 
tion is designed to preclude award 
to other than bona fide construction 
contractors whose chief purpose in 
bidding is for ‘‘bid shopping” and, 
therefore, such information furnish- 
ing requirement is regarded as 
having been designed to assist 
procurement agency in determina- 
tion of bidder’s responsibility rather 
than in determination of respon- 
Si iikcinicnendemamicnen 

A construction invitation which 
requires bidders to furnish with 
their bids a description of work to 
be performed by their own organi- 
zation but, except for limitation on 
total amount of work which may be 
subcontracted, does not obligate 
bidders to perform those segments 
of work listed in their bids is not 
such 8 material requirement that 
failure to submit information with 
bid would be fatal to consideration 
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of bid for award and, therefore, low 
bidder was properly permitted to 
furnish information after bid open 
ing and his bid may be considered 


Low bidder who is permitted, after 
bid opening, to furnish description 
of work to be performed with his 
own organization but who, regard- 
less of whether he furnishes informa- 
tion, is obligated to perform in 
accordance with specifications. in- 
cluding limitation on subcontract 
work, is not considered as having 
been given option to avoid award, 
possibility of options arising where 
bidder does not commit himself to 
perform in accordance with specifi- 





their bids information on amount 
of work to be performed with their 
own organizations otherwise their 
bids will be considered nonrespon- 
sive is requirement for purpose of de- 
termining responsibility of bidder 
rather than responsiveness of their 
bids so that par. 2-301(@), Armed 
Services Procurement Reg., re- 
quiring rejection of bids where in- 
formation which bidders have not 
furnished is to be used to determine 
responsiveness of bid in not for 
application; therefore, failure of two 
low bidders to submit performance 
of work information with their bids 
does not require rejection and 
permission to furnish information 


cations but makes counteroffer after bid opening is not improper... 555 
oa oe or a a 106 Qualified producis 
nder in on which perm’ 
bidders to change portions of work salen trauma Sain 
which could be subcontracted up to of product under formally advertised 
minimum limitation, low bidder invitation and whee time between 
who was permitted, after bid open- date invitation is to be issued and 
cee aan date bids are to be opened is insuffi- 
cient to enable other potential sup- 
bee aoe aan Seana pliers to obtain qualifications of their 
however, if there is no real need for products, the qualified product should 
such work information, requirement 7 grocmsed by segetintin inher 
should be eliminated in future an by competitive bidding. ......... % 
ET 106 Listing 
Both rejection of bids of several bid- Although award to only bidder offer- 
ders for failure to furnish descriptive ing qualified product list item in 
material and detailed statements response to invitation which auto- 
showing difference between articles matically entitled qualified product 
they offered and single brand name bidder to first consideration as 
specified in invitation and denial against bidder offering unqualified 
of bidder's request for permission to product at lower price is tantamount 
furnish omitted data after bid open- to procurement from sole source 
ing were proper administrative under formally advertised procure- 
actions under terms of invitation ment, such award when neither 
which specified that failure to procuring agency nor only qualified 
furnish information would require bidder had any knowledge that some 
rejection of bids...........-..------ 348 other manufacturer would not have 
Bidder who fails to quote price on his product qualified in time for 
engineering data items and on consideration and when qualified 
several items of equipment added product bidder was not in any posi- 
by amendment to invitation which tion to inflate its bid price is not 
specifically required bidders who legally objectionable...............- 93 
had not furnished data to submit Low bidder who continues to offer 
bid on original data has submitted unqualified product in response to 
bid which does not conform to in- solicitations under invitations, 
vitation and which does not indicate which automatically entitled lowest 
intention of bidder, and to permit bidder offering qualified product to 
bidder to clarify his intention that receive first consideration for award 
items were to be furnished without or reserved right in procuring agency 
additional charge would be prej- to award contract to qualified 
udic.; te other bidders; therefore, product bidder, bas been afforded 
rejection of bid as nonresponsive ample opportunity to have his 
WH ICD iiiicctcnccscescsevsdcnce 412 product qualified and has not, 
Requirement that bidders for military therefore, been discriminated against 
construction project furnish with $i) SURI icicnitcncnccencsedees 97 
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Listing—Continued 
Even though low bidder on subcon- 
tract qualified component he offered 
for installation in weapons system 
other than under Govt. prequalifying 
program, approval of subcontract 
award by contracting officer, as 
provided by prime contract, would 
not be prejudicial to interest of 
Govt., prime contractor having 
been authorized to solicit proposals 
on components from manufacturers 
which had not qualified under Govt. 
prequalifying program, subject to 
condition that components must 
qualify prior to installation and also 
that contracting officer would 
approve subcontract, and solicita- 
tion for bids by prime contractor 
not being strictly limited to Govt. 
prequalified sources, participation 
of unsuccessful subcontractor in 
Govt. prequalification testing pro- 
gram does not give rise to claim 
against Govt. for damages on basis 
of having been misled.............. 
Removal—removal of item offered by 
low bidder from qualified products 
list after bids are opened and evaluated 
under invitation which obligates 
bidder to furnish item meeting 
specifications is immaterial in con- 
sideration of legality of award or en- 
forcement of contract and, therefore, 
removal of item from qualified prod- 
ucts list does not make low bid non- 
responsive to preclude an award...... 


Restrictive 
Particular make 


A brand name or equal invitation 
issued incident to advertised pro- 
curement which did not contain 
sufficient information for bidders 
who had not previously been 
awarded contracts for items to 
ascertain material characteristics of 
model, which required some com- 
mon use items to be of a certain 
model or equal when these items 
have been adequately described in 
Govt. specifications, and under 
which bid could be evaluated 
even though bidder was unable to 
comply with descriptive data re- 
quirements of the “or equal” pro- 
vision is an invitation which is 
unnecessarily restrictive, does not 
apprise all bidders of requirements 
so that they can compete on equal 
basis und, therefore, is a legally 
defective invitation._............... 

An “or equal” provision in invitation 

issued incident to advertised mili- 

tary procurement which did not 
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contain sufficient information for 
bidders who had not previously 
been awarded contracts for items to 
ascertain material characteristics of 
model serves no useful purpose and 
appears to have been included in 
attempt to meet language of com- 
petitive bid requirement while dis- 
regarding its spirit.................. 


A brand name or equal invitation 
issued incident to advertised mili- 
tary procurement which included 
certain common-use subitems that 
have been adequately described in 
Govt. specifications without refer- 
ence to brand name is regarded as 
improper use of brand name or 
equal procurement under par, 1-1202 
of Armed Services Procurement 
Reg., which require use of existing 
specifications unless they do not 
meet particular needs of procuring 


The descriptive data requirements of 
an “or equal” provision in adver- 
tised military procurement under 
which bid was considered responsive 
to some items even though bidder 
was unable to comply with descrip- 
tive data requirement because he 
was unable to obtain essential 
characteristics of item and sub- 
mitted his bid on basis of model 
indicates that contracting officers 
were cognizant of requirements of 
model without necessity for addi- 
tional descriptive data so that de- 
scriptive data requirements made 
invitation unduly restrictive_....... 

A brand name or equal invitation 
issued pursuant to advertised mili- 
tary procurement which did not 
contain sufficient data on brand 
name items to permit bidders to bid 
responsively so that bidders were 
required either to request necessary 
data from maker of items, a com- 
peting bidder, or to guess at essential 
qualities of items puts bidders in 
highly disadvantageous competitive 
position and may not be regarded 
sufficiently descriptive invitation to 
permit full and free competition, 
and the “or equal” provision in 
invitation which states that con- 
tracting agency possesses informa- 
tion necessary for preparation of 
bids serves no useful purpose but 
must be regarded as attempt to 
meet language of competitive bid- 
ding statute while disregarding its 
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CONTRACTS— Continued 
Specifications—Continued 
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Restrictive—Continued 
Particular make—Continued 
Although award for manufacture of 
air start systems for jet aircraft to 
maker of brand name items used in 
systems under invitation which did 
not contain sufficient data on brand 
name items to permit other bidders 
to bid responsively was improper, 
in view of urgent need for the sys- 
tems, lack of time in which to draft 
and issue new invitation fer bids, 
and probability that negotiation of 
new contract with contractor for 
systems already partially con- 
structed would be required, ob- 
jection to continuance of contract 
would not be justified and cancella- 
tion would serve no useful purpose; 
however, future brand name or 
equal invitations should contain 
necessary available information to 
permit responsive bids from bidders 
offering other than brand name 


Although inclusion of single brand 
name or equal provision in invita- 
tion was intended to be descriptive 
rather than restrictive, record, which 
shows that of 35 prospective bidders 
contacted only nine submitted bids 
and four of these bids were required 
to be rejected as nonresponsive solely 
because of additional requirements of 
brand name clause, shows that 
actual effect was restrictive; there- 
fore, single brand name or equal 
invitation for item standard to 
trade and previously purchased by 
procurement agency listing another 
brand name does not meet full and 
free competitive requirements of 
advertised procurement 

Qualified products. (See Contracts, 
specifications, qualified products) 


Status 


Master agreements—modification of mas- 
ter stevedoring agreement, under which 
rates are negotiated on job basis, to in- 
clude with commodity type rate addi- 
tional mechanization fund assessment 
established as result of new collective 
bargaining agreement is not subject to 
legal objection under such master type 
agreement, which requires only that 
contracting officer obtain fair price, and 
whether fair price, including additional 
assessment costs, has been obtained does 
not go to legality of agreement or its 
SUI dlicticemactccinseinsdnntaie 

Schedule of rates type—modification of 
schedule of rates type contract for 
stevedoring services to permit prospec- 
tive change in rates to include additional 
payment for mechanization fund assess- 


ment established as result of new collec- 
tive bargaining agreement is proper 
under such schedule of rates type con- 
tract, which is continuing offer ripening 
into contract by performance of cargo 
service and under which Govt. estab- 
lishes rates and, therefore, may pros- 
pectively change rates. 


Subcontracts 


Bid shopping 
A provision in construction invitation 
which limits amount of subcontracting 
and requires bidder to furnish with bid 
information as to work to be performed 
by his own organization is designed to 
preclude award to other than bona 
fide construction contractors whose 
chief purpose in bidding is for “bid 
shopping” and, therefore, such infor- 
mation furnishing requirement is 
regarded as having been designed to 
assist procurement agency in deter- 
mination of bidder’s responsibility 
rather than in determination of 


Under invitation which permitted bid- 
ders to change portions of work which 
could be subcontracted up to mini- 
mum limitation, low bidder who was 
permitted, after bid opening, to furnish 
description of work to be performed by 
his own organization does not have 
any advantage over other bidders 
to “bid shop”; however, if there is no 
real need for such work information, 
requirement should be eliminated in 
future invitations 


Termination 


Convenience of Government 
Standby costs—standby costs which 
were actually incurred in performance 
of contract prior to its termination for 
convenience of Govt. and which are 
determined as necessary to fairly com- 
pensate contractor for work done 
and preparations made for terminated 
portion of contract under par. 8-301, 
Armed Services Procurement Reg., 
may be included in termination settle- 
ment; however, question of whether 
standby costs are for inclusion and to 
what extent are matters for determina- 
tion in first instance by contracting 


Supplemental agreement—contracting 
officer’s recommendation that full 
amount representing standby costs 
claimed by contractor incident to 
termination of contract for convenience 
of Govt. be paid when settlement 
agreement did not indicate that con- 
tracting officer regarded amount 
excepted from final settlement agree- 
ment as properly for payment under 
agreement is inadequate to support 
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CONTRACTS—Continued 
Termination—Continued 
Convenience of Government—Con. 

payment of claim in view of provisions 
in par. 8-209.2, Armed Services Procure- 
ment Reg., to effect that separate 
settlement of excepted items “shall 
be set forth in settlement agreements” 
and par. 8211 requiring review of 
proposed settlement; therefore. matter 
is remanded to contracting officer for 
execution of additional settlement 
agreement or determination pursuant 
to Armed Services Procurement Reg.. 


CORPORATIONS 


Affillated—corporate entity—corporation 
which is authorized to provide only pro- 
tective, maintenance, and custodial serv- 
ices but which is wholly owned subsidiary 
of corporation doing business as detective 
agency with mutual directors and officers 
with that of parent company may be 
regarded as separate legal entity, and fact 
that companies have same officers does not 
preclude recognition of separate identity 
of subsidiary if separation of corporate 
affairs is maintained; therefore, award of 
contract to separate corporation estab- 
lished to perform only protective services 
would not be contrary to detective employ- 
ment prohibition in act of Mar. 3, 1893, 
5 U.8.C. 53, which was designed to pro- 
hibit contracts with detective agencies 
but not to preclude employment of agency 
concerned solely with protective services... 


COURTS 


Costs 
Government lability 
Absence of statutory authority—where 
court costs assessed against U.8. in 
tax lien enforcement actions decided 
adversely to Govt. by State and Fed- 
eral courts that are without authority 
to allow such costs under 28 U.8.C. 
2412(a), in absence of express statutory 
authority making Govt. liable for 
costs, have become part of judgments 
and judgments are final, U.S. is re- 
quired to pay judgments, including 
costs, and permanent appropriation 
for payment of judgments established 
under 31 U.8.C. 724a is available for 
payment, upon settlements issued by 
GAO, provided that in connection 
with State court judgment certifica- 
tion as required by 28 U.8.C. 2414 is 
furnished by Attorney General....... 
Depositions—order by U.S. Dist. Court 
requiring Govt. to pay travel expenses 
and fee of plaintiff’s attorney tn con- 
nection with taking of depositions by 
Govt. incident to civil suit brought 
against U.S, by serviceman who is 
not able to afford expense, although 
he did not bring suit as indigent plain- 
tiff (forma pauperis), is, under rule 
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Costs—Continued 
Government liability—Continued 
30(b) of Federal Rules of Civil Proce- 
dure, 28 U.8.0. App. Rule 30(b) (Civil 
Proc.), within discretion of Court to 
require party at whose instance deposi- 
tion is taken to pay reasonable ex- 
penses, including attorney’s fees, and 
U.S. as party moving to take deposi- 
tion is subject to Court’s discretion; 
therefore, payment of travel expenses 
and fee of plaintiff’s attorney is ap- 


Decisions 

Daub ov. United States, Ct. Cl. No. 533- 
59, decided July 19, 1961. (See Com- 
pensation, removals, suspensions, etc., 
classified civil service) 

Dowling v. United States, Ct. Cl. No. 
174-60, Feb. 7, 1962. (See Gratuities, 
mustering-out pay, reservists in ‘“‘with- 
out component” service after regular 
commission) 

Fagan, et al. v. United States, Ct. Cl. No. 
535-57, decided May 4, 1960. (See Pay, 
retired, election of pay computation 
method, retroactive) 

Ferguson v. United States, Ct. Cl. No. 367- 
58, decided Dec. 6, 1961. (See Pay, 
retired, disability, service qualification) 

Gover v. United States, Ct. Cl. No. 535-57, 
decided May 4, 1960. (See Pay, retired, 
election of pay computation method, 
retroactive) 

Simpson, United States v., 10 USCMA 
229, 27 CMR 303. (See Pay, courts- 
martial sentences, enlisted personnel, 
reduction in grade, effect of United 
States o, Simpson) 

Thomas v. United States, Ct. Cl. No. 
474-59, decided May 3, 1961. (See Com- 
pensation, removals, suspensions, etc., 
classified civil service). 

Watman ov. United States, Ct. Cl. No. 189- 
59, Mar. 1, 1961. (See Compensation, 
double, concurrent military retired and 
civilian service pay, Reserve member- 
ship, Army of the United States) 

Judgments, decrees, etc. 

Acceptance as precedent by General Ac- 
counting Office—holding in Dowling v. 
U.S., Ct. Cl. No. 174-60, decided Feb. 
7, 1962, that reservists are entitled to 
mustering-out payments upon accept- 
ance of regular commission while con- 
tinuing in temporary officer without 
component status, which holding was 
based on Congressional intent to give 
reservists option to receive such pay- 
ment at time of discharge or release to 
deter them from reverting to inactive 
Reserve status rather than on concept 
of termination or break in service and, 
therefore, in view of legislative history 
of option provision, Dowling holding 
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COURTS—Continued 


Judgements, decrees, etc.—Continued 
Acceptance as precedent by General Ac- 
counting Office—Continued 
will be followed in audit of accounts 
and settlement of mustering-out pay 
claims. 36 Comp. Gen. 645, modified_. 
Agents—principal’s liability—although U.S. 
was not a party in litigation incident to 
acquisition of rights-of-way for flood con- 
trol project, judgment by highest court 
of & State against State flood control 
district, acting as agent for U.S., even 
though regarded as excessive and un- 
reasonable by Federal Govt., was 
rendered after Govt.’s position as to 
proper measure of damages was pre- 
sented to and considered by court and 
is, therefore, conclusive on parties of 
interest and issues and cannot be re- 
litigated in Federal courts.............. 
Res judicata 
Judgment based on stipulation—a judg- 
ment by stipulation awarding disa- 
bility retired pay to Naval Reserve 
member who never had Naval review 
board’s recommended finding of physi- 
cal disability at time of release from 
active duty approved by Sec. of Navy 
as required under sec. 1453, R.S., 34 
U.8.C, 417 (1946 Ed.), for entitlement 
to disability retired pay does not meet 
requirements of law for qualification of 
member for subsequent payments of 
disability retired pay after period of 
judgment and, in absence of court 
decision holding that action of Sec. of 
Navy was arbitrary or capricious, or of 
correction of records, disability retired 
pay after period of judgment is not 
authorized. Modified by 42 Comp. 
Gen. — (B-127335, Jan. 21, 1963)...... 
Overruling decision effect—an unva- 
cated or unreversed judgment rendered 
against plaintiff on merits of contro- 
versy is conclusive as to all matters 
which were decided and which might 
have been decided, and even though, 
in subsequent case involving another 
plaintiff but similar issues, a judg- 
ment is rendered in favor of plaintiff 
the first judgment is res iudicata so 
that claim by plaintiff in first case, 
on basis of subsequent holding, must 


State courts—ercessive damages—Staic 
agency acting as agent of Federal Gov- 
ernment Expenditures made by State 
flood control district acting as agent 
for Federal Govt. in connection with 
litigation of acquisition of rights-of-way 
which resulted in judgment for damages 
to landowners regarded by Govt. as 
excessive and unreasonable in compari- 
son with appraised value of lands are 
expenditures made in conformity with 
local custom or legal procedure and must 
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Judgements, decrees, ete.—Continued 


be regarded as reasonable value of lands 
taken by Govt. under act of Apr. 23, 
1934, 33 U.S.C. 702a, so that reimburse- 
ment is proper. 


Jurors—Government employees in State 


courts—uncollected fees at time of death— 
in settlement of unpaid compensation due 
deceased Govt. employee who had rendered 
jury service in State court while on 
court leave granted pursuant to act of 
June 29, 1940, 5 U.S.C. 30n and 30p, and 
who had not received fees prescribed by 
State law for two days of such service, 
there should be withheld pursuant to 5 
U.8.C. 30p, which provides for deduction 
of jury fees from compensation payable to 
employee for period of jury service, an 
amount equal to 2 days’ jury fees, which 
represents item which may yet be receiva- 
ble under State law by representative 
of employee’s estate, and in event amount 
paid by State is less than amount with- 
held, adjustment may be allowed admin- 
istratively upon presentation of supple- 


Pleas—nolo contendere—a plea of “‘nolo con- 


tendere” by member of National Guard 
of U.S. (Miss. National Guard) to indict- 
ment for prescribing false claims against 
U.S. under 18 U.8.C, 73 must be regarded 
as having same force and effect as convic- 
tion under plea of guilty in application of 
act of Sept. 1, 1954, which precludes re- 
ceipt of retired pay by members convicted 
of certain offenses, in absence of definition 
of words “convicted” and “‘conviction” in 
1954 act and pending authoritative judicial 


DAMAGES 


283 Claims between Government agencies. (See 


Departments and Establishments, damage 
claims) 


Contracts. (See Contracts, damages) 
DECEDENTS’ ESTATES 
Compensation 


Beneficiary deach—when designated bene- 
ficlary (wife) to receive unpaid compen- 
sation due at time of death of employee 
dies before employee, designation is in- 
effective by operation of law upon death 
of named beneficiary and no rights to 
compensation which would later become 
due upon death of employee vested in 
beneficiary or her heirs or estate; there- 
fore, even though employee does not 
cancel or change beneficiary designation 
upon his subsequent marriage, upon his 
death, surviving wife rather than chil- 
dren of deceased designated beneficiary 
is entitled to unpaid compensation pur- 
suant to sec. 1 of the act of Aug. 3, 1950, 
5 U.S.C, 61f, which specifies order of 
precedence in settlement of accounts of 
deceased officers and employees........ 
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DECEDENTS’ ESTATES—Con. 

Compensation—Continued 
Withholding—fees for jury, etc., duty un- 

collected at death—in settlement of un- 
paid compensation due deceased Govt. 
employee who had rendered jury service 
in State court while on court leave 
granted pursuant to act of June 29, 1940, 
5 U.8.C. 30n and 30p, and who had not 
received fees prescribed by State law for 
2 days of such service, there should be 
withheld pursuant to 5 U.8.C. 30p, 
which provides for deduction of jury 
fees from compensation payable to em- 
ployee for period of jury service, an 
amount equal to 2 days’ jury fees, 
which represents item which may yet 
be receivable under State law by repre- 
sentative of employee’s estate, and in 
event amount paid by State is less than 
amount withheld, adjustment may be 
allowed administratively upon presenta- 
tion of supplemental claim. 

Pay, etc., due military personnel—amounts 
withheld from hospitalized veterans— 
retired pay vo. pensions, etc.—insane and 
incompetent members—the language of 
38 U.S.C. 3203(b)(1) concerning reversion 
to the Treasury of “compensation or re- 
tirement pay” withheld from mentally 
incompetent veterans, without depend- 
ents, who die while being hospitalized in 
veterans facility, together with its legis- 
lative history (act of Aug. 7, 1959, P.L. 
86-146) which shows purpose of provision 
was to prevent gratuitous benefits from 
accumulating and passing on death to rel- 
atives having no claim against Govt. on 
account of veteran’s military service, 
requires conclusion that Congress in- 
tended provision to be applicable to retired 
pay and while in decision 40 Comp. Gen. 
666 the beneficiary distribution provisions 
in 38 U.8.C. 3203(a) (2) were held not to be 
applicable to military retired pay that 
decision is not to be construed to exempt 
retired pay of deceased incompetent re- 
tired military personne] without depend- 
ents from reversion to Treasury 

DELEGATION OF AUTHORITY 

Heads of agencies to subordinates—fiscal 
matters—although duties of Deputy 
Director of Central Intelligence Agency 
are not specifically set forth in sec. 102 of 
National Security Act of 1947, as amended, 
50 U.S.C. 403(a), it is inherent in statutory 
position of Deputy Director that incum- 
bent will assist Director in performance of 
his duties, including those vested by law 
in the Director; therefore, Director may 
prescribe certain areas in which Deputy 
Director will take final action regarding 
expenditure of funds, including certifica- 
tion of expenditures authorized in sec. 
&(b) of Central Intelligence Agency Act 
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MENTS 
Damage claims—reimbursement prohibi- 
tion—although San Carlos Irrigation Proj- 
ect which has claim against Dept. of Air 
Force for reimbursement for repairs to 
power line damaged as result of crash of 
civil air patrol plane is instrumentality 
of U.8., the funds of project available for 
repair of damage are not appropriated 
funds but funds of project beneficiaries— 
the Pima Indians—held in trust for them 
by Govt. and, therefore, the rule that 
there can be no reimbursement between 
departments and agencies for damages to 
or loss of property because property be- 
longs to Govt. and not separate agencies 
and Federa] funds are involved does not 
preclude presentation of damage elaim by 
Dept. of Interior on behalf of project 


Appropriations, liquidation of Govern- 
ment agencies) 
Services bet ween 
Exchange of dissimilar items 
Plan for interagency exchange of medical 
supply items, such as exchange of 
drugs by Public Health Service for 
dental chairs of Defense Medical 
Supply Agency, without replacement 
of drugs or transfer of equivalent 
amount to Treasury as miscellaneous 
receipts as required by sec. 601, Econ- 
omy Act, 31 U.8.C, 686, to preclude 
augmentation of appropriations, would 
not only be disposal of excess items in 
stockpile without proper accounting 
for proceeds but would be purchase 
of chairs for drugs rather than for 
money; therefore, plan which may not 
be approved should be submitted to 
Congress for purpose of obtaining 
specific authorizing legislation. 
Although plan for exchange of medical 

supply items between Dept, of Health, 
Education, and Welfare and Dept, of 
Defense which would permit exchange 
of drugs for medical equipment with- 
out replacement of drugs or deposit 
of appropriate amount into Treasury 
as miscellaneous receipts as required 
by sec. 601, Economy Act of June 30, 
1932, 31 U.S.C. 686, is not authorized, 
advantages of plan pending obtaining 
specific legislative authority could be 
realized by reserving from appropria- 
tion amount covering each item trans- 
ferred to be used for replacement 
purposes or to be transferred to miscel- 
laneous receipts upon determination 
that no replacement is to be made... 


DETAILS 


Military personnel—civilian duty—compen- 
sation differential inclusion in leave pay- 
ments. (See Leaves of Absence, military 
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DETAILS—Continued Page | DISBURSING OFFICERS—Con. Page 


personnel, payments for unused leave on 
discharge, etc., details to civilian positions) 

Propriety—detail of civilian employee to 
Public Health Service for brief period (2 
weeks), either on reimbursable or non- 
reimbursable basis, for such duties as 
Public Health Service may specify would 
not be legally objectionable so long as 
employee performs duties on same basis 
that duties would ordinarily be performed 
by any civilian employee detailed from 
one department or agency to another 
under sec. 601 of Economy Act of June 30, 
1932, 31 U.S.C. 686; however, if employee 
were to be “detailed” to Public Health 
Service to perform duties in his status as 
commissioned officer of Reserve Corps of 
Public Health Service, he would be re- 
garded as Reserve officer in active duty 
status and could not be considered to be 
on detail from his civilian position 


DISBURSING OFFICERS 


Accounts 
False, etc., claims 

A determination that permission given 
to enlisted member to mess separately 
was void because it was based on false 
representation by member would be 
no justification for disbursing officer to 
invoke false claims forfeiture provi- 
sions of 28 U.S.C. 2514 to refuse mem- 
ber credit for subsistence allowance in 
current pay account, since invalid 
authorization did not create any right 
in enlisted member to receive sub- 
sistence allowance, and disbursing 
officer would not be authorized to 
credit member’s pay account with 
allowance in any event 

In audit of vouchers covering more than 
one item of pay or allowances paid to 
member of uniformed services on basis 
of false or fraudulent statements of 
fact by member, action should be 
taken on basis of whether, under 
applicable laws and regulations, the 
member was entitled to payment for 
any particular items and payment 
wrongfully obtained, whether through 
fraud, misrepresentation or otherwise, 
is erroneous payment for recoupment 
without regard to whether member is 
subjected to criminal prosecution for 
fraud in connection with payment-..- 

Where enlisted member of uniformed 
services was assigned to finance office 
and charged with duty of preparing regu- 
lar monthly pay vouchers and on his 
own military pay voucher, a voucher 
which reflects all items of pay and 
allowances for particular period, the 
member fraudulently entered sub- 
sistence allowance, quarters allowance, 
and Class Q allotment, action to 
recover only amounts incident to 
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Accounts—Continued 
False, etc., claims—Continued 

fraudulent items was proper on basis 
that each separate item of pay and 
allowances is separate claim and fact 
that several items are included in 
single voucher does not warrant 
conclusion that such items have lost 
their character as separate claims 

In cases in which entire amount paid to 
member of uniformed services on single 
voucher has been recouped because 
payment of one or more items on 
voucher was obtained by fraud or 
misrepresentation, the portion of 
amount paid for items as to which 
there was no fraud or misrepresenta- 
tion may be recredited to member’s 
pay account if there otherwise is no 
question of entitlement to such 


Although fraudulent claims statute, 
28 U.S.C. 2514, has no direct applica- 
tion in audit of disbursing officer 
accounts, a disbursing officer who 
suspects fraud in connection with an 
account should regard claim as one of 
doubtful validity and deny payment, 
leaving payee under principles of 
Longwill v. U.S., 17 Ct. Cl. 288, and 
Charles v. U.S., 19 id. 316, to seek relief, 
if any, in Court of Claims 


DISCHARGES AND DISMISSALS 


Military personnel—enlisted members ac- 
cepting com missions—Marine Corps 
members who have permanent enlisted 
status while serving as temporary officers 
in Regular Marine Corps under 10 U.8.C. 
5596 and who are appointed as officers in 
Marine Corps Reserve and continue on 
active duty without break in service, 
either as permanent Marine Corps Reserve 
officers or as subsequently appointed 
permanent Regular Marine Corps officers, 
are not considered as having been dis- 
charged or released from active duty for 
purpose of “appointment in a regular 
component of the Armed Forces” to be 
entitled to mustering-out pay under only 
exception provided in 38 U.S.C. 2104 for 
payment of mustering-out pay while 
continuing in active service without 
actual return to civilian status, and neither 
expiration of member’s enlistment while 
serving as temporary officer in Regular 
Marine Corps nor fact that member may 
be discharged day following appointment 
in Reserve Corps to accept Regular officer 
appointment under 10 U.S.C. 5573a serves 
to entitle members to musturing-out pay - 


DISTRICT OF COLUMBIA 


License, permit, etc., fees—Federal agency 
liability—Dist. of Col. Redevelopment 
Land Agency in its operation of apartment 
and tenement houses pending evacuation 
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DISTRICT OF COLUMBIA—Con. 
and demolition incident to construction 
of urban renewal projects authorized 
under District of Columbia Redevelopment 
Act of 1945 is not engaged in usual business 
of operating apartment or tenement houses 
for compliance with license requirements 
prescribed for owners or managers in 47 
D.C. Code 2328, and, therefore, judicial deter 
mination that Dist. of Col. Redevelop- 
ment Land Agency is a Federal agency as 
distinguished from Dist. of Col. agency 
for certain purposes is for application to 
question of compliance with Dist. of Col. 
license law and agency is not required to 
pay apartment and tenement house 
operation license fees 
Schools—nonresident tuition requirement— 
apprenticeship program—although appro- 
priation for vocational education in 
District of Columbia Appropriation Act, 
1962, 75 Stat. 561, is available for matching 
Federal funds allotted to Dist. of Col. for 
apprenticeship training in Dist. of Col. 
public schools under act of Feb. 23, 1917, 
20 U.S.C. 11, for resident and nonresident 
pupils, provisions of District of Columbia 
Nonresident Tuition Act, 74 Stat. 853, 
which limit furnishing of free education in 
Dist. of Col. schools to pupils legally 
resident in Dist. of Col. and require pay- 
ment of tuition as a condition precedent to 
instruction in Dist. of Col. schools to 
nonresident pupils, not expressly excepted, 
preclude use of education appropriation 
for payment of tuition of nonresident 
apprentices attending public schools 
under the program. - -- 
EASEMENTS, RIGHTS-OF-WAY, 
ETC. 
Creation, existence, and termination 
Judgment for damages 
Conclusiveness—although U.S. was not 
a party in litigation incident to ac- 
quisition of rights-of-way for flood 
control project, judgment by highest 
court of a State against State flood con- 
trol district, acting as agent for U.S., 
even though regarded as excessive and 
unreasonable by Federal Govt., was 
rendered after Govt.’s position as to 
proper measure of damages was pre- 
sented to and considered by court and 
is, therefore, conclusive on parties of 
interest and issues and cannot be 
relitigated in Federal courts 
Reimbursement to State agency—expen- 
ditures made by State flood control 
district acting as agent for Federal 
Govt. in connection with litigation of 
acquisition of rights-of-way which 
resulted in judgment for damages to 
landowners regarded by Govt. as 
excessive and unreasonable in com- 
parison with appraised value of lands 
are expenditures made in conformity 
with local custom or legal procedure 
and must be regarded as reasonable 


EASEMENTS, 
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ETC.—Continued 
Creation, existence, and termination—Con. 
Judgment for damages—Continued 
value of lands taken by Govt. under 
act of Apr. 23, 1934, 33 U.S.C. 702a, so 
that reimbursement is proper 


ENLISTMENTS 


Minority enlistment effect. (See Pay, serv- 
ice credits, enlisted service, minority 
enlistment effect) 

Reenlistments—former grade entitlement— 
change of undesirable discharge to general 
under honorable conditions pursuant to 
10 U.S.C. 1553, for former Army enlisted 
member who reenlisted in grade of private, 
E-2, 4 years after undesirable discharge 
and mandatory reduction in grade from 
master sergeant to private, first class, does 
not bring reenlistment within time limi- 
tation to entitle member to be reenlisted 
in higher grade; therefore, reenlistement 
being voluntary contract to serve in grade 
of private, E-2, does not entitle member 
to pay and allowances of higher grade. 


EQUIPMENT 


Recreation—purchase authority. (See Wel- 
fare and Recreation Facilities, civilian 
personnel, authority) 


FEES 


Facilities, etc., furnished to employees—cost 
recovery. (See Welfare and Recreation 
Facilities, civilian personnel, cost 
recovery) 
License, permit, etc., fees—District of 
Columbia. (See District of Columbia, 
license, permit, etc., fees) 
Parking 
City, State, etc., parking fees—parking 
meter or other fee paid by employee on 
official business for parking Govt-owned 
vehicle on street or other public parking 
area represents unauthorized tax or 
burden by State or municipality on 
employee’s principal—Federal Govt.— 
and, therefore, in absence of specific 
statutory authority for payment of such 
parking fees, employee may not be 
reimbursed therefor 

Government-owned vehicles—private 
parking lots—parking fees paid by Govt. 
employee on official business for parking 
Govt-owned vehicle on privately owned 
parking lot, when street (including 
meter) parking or other free parking is 
not available within reasonable distance 
from place where duty is to be per- 
formed, are for reimbursement to em- 
ployee, in view of indication that 
Congress in enacting sec. 4 of act of 
Aug. 14, 1961, amending sec. 4 of Travel 
Expense Act of 1949, 5 U.S.C. 837, which 
authorizes reimbursement of parking 
fees paid by employees using privately 
owned vehicles on official business, 
intended that Govt. bear cost of such 
parking fees 
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FEES—Continued 


Parking—Continued 

Privately owned airplanes—employee who 
pays tie-down fee for overnight parking 
of privately owned airplane used on 
official travel is not entitled to reim- 
bursement for fee in view of sec. 4 of 
Travel Expense Act of 1949, 5 U.S.C. 
837, which provides that payment of 
parking fees in addition to mileage is 
discretionary, and of sec. 3.5b(1) of 
Standardized Govt. Travel Regs., which 


Page | FOREIGN SERVICE—Continued 
Travel expenses—Continued 


gone while on home leave in U.S. is 
not entitled to reimbursement for taxi 
fares under sec. 942, Foreign Service 
Act of 1946, 22 U.S.C. 1157, which 
restricts payment of travel expenses 
incident to hospitalization to hospital- 
ization authorized while employee is 
“stationed abroad in a locality where 
there does not exist & suitable hospital 
or clinic’”’ 
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limits parking fee reimbursement to 
those paid for parking privately owned 
aviomobiles 540 


FRAUD 
False claims 


Privately owned vehicles—although Con- 
gressional intent of military travel and 
transportation provisions in sec, 2(m) 
of act of Sept. 1, 1954, 40 U.S.C. 491(m), 
was to allow payment of travel expenses 
to members of uniformed services on 
same basis as for civilian personnel, and 
civilian employees are entitled to reim- 
bursement for parking fees for use of 
privately owned automobiles for official 
travel within area of their duty stations, 
sec. 2(m) specifically enumerates various 
items of expense to military members 
which are considered reimbursable and 
does not include parking fees; therefore, 
in absence of assimilation provision in 
1954 act or specific amendment to pro- 
vide for parking fee reimbursement to 


members of uniformed services, reim- 
bursement is not authorized 


Rented vehicles—parking fee paid by 
Govt. employee on official business for 
parking rented car may be regarded as 
‘“fncidental expense” within meaning 
of that term in sec, 3.4(b), Standardized 
Govt. Travel Regs., which governs hire 
of special conveyances by employees 
traveling on Govt. business and, there- 
fore, employee may be reimbursed for 


Effect of act of September 1, 1954, pro- 
hibiting payment to persons convicted 
of certain offenses. (See Pay, retired, 
effect of act of September 1, 1954, pro- 
hibiting payment to persons convicted 
of certain offenses) 

Forfeiture 
Paid claims, vouchers, etc. 

A determination that permission given 
to enlisted member to mess sepa- 
rately was void because it was based 
on false representation by member 
would be no justification for disburs- 
ing officer to invoke false claims 
forfeiture provisions of 28 U.S.C. 
2514 to refuse member credit for 
subsistence allowance in current pay 
account, since invalid authorization 
did not create any right in enlisted 
member to receive subsistence allow- 
ance, and disbursing officer would 
not be authorized to credit member’s 
pay account with allowance in any 


The forfeiture provisions in fraudulent 
claims statute, 28 U.S.C. 2514, have 
reference to claims filed in Court of 
Claims of U.S. and have no applica- 
tion to claims which have been paid. 


Fraudulent items as vitiating whole 


such parking fee 328 


FOREIGN SERVICE 
Travel expenses 


voucher 
A dislocation allowance which was paid 
to member of uniformed services on 


Delays—an employee who upon return to 
her overseas station following home leave 
in U.S, takes leave en route at point at 
which strike on airline on which em- 
ployee is scheduled to travel is in prog- 
ress is not entitled to per diem while 
awaiting onward transportation after 
period of leave if, but for interruption 
to take leave, employee could have 
obtained flight on to overseas station 
shortly after arrival at intermediate 
point; however, if flight which employee 
was scheduled to use after period of 
leave was first available flight after 
arrival at intermediate point, then per 
diem is payable for delay irrespective 
of intervening leave of absence 


Taxi fares—an overseas employee who {s 
required to use taxi for trips to hospital 
incident to an operation she had under- 


basis of voucher including item for 
dependents’ travel which was sup- 
ported by subsequently discovered 
false statement by member concerning 
travel performed by dependents was 
proper payment because there was 
actual movement of dependents to 
entitle member to dislocation allow- 


Where member of uniformed services 
incident to permanent change of sta- 
tion has been reimbursed on one 
voucher for travel, temporary duty 
travel and per diem allowance and 
subsequently it is discovered that one 
item was supported by fraudulent 
statement, that item only would be 
subject to question, and action to 
recover amount paid incident to fraud- 
ulent items is proper 
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FRAUD—Continued 
False claims—Continued 
Fraudulent items as vitiat'ng whole 
voucher—Continued 
In cases in which entire amount paid to 
member of uniformed services on single 
voucher has been recouped because 
payment of one or more of items on 
voucher was obtained by fraud or mis- 
representation, the portion of amount 
paid for items as to which there was 
no fraud or misrepresentation may be 
recredited to member’s pay account if 
there otherwise is no question of en- 
titlement to such amounts............ 
FUNDS 
Federal grants, etc., to other than States— 
definition—term “other Federal Aid’”’ in 
sec, 6(b)(9) of Area Redevelopment Act, 
42 U.S.C. 2505(b)(9), which requires 
amount of such other Federal assistance to 
be considered in determining maximum 
limitation for area redevelopment loans, 
has reference to Federal aid programs 
directly administered by departments and 
agencies, other than Area Redevelopment 
Admin., for area redevelopment rather 
than benefits indirectly derived as result 
by of Federal efforts to facilitate economic 
development, such as loans made Rural 
Electrification Admin. financed-electric 
cooperatives to consumer-borrowers 
where there is no privity of contract 
between Rural Electrification Admin. and 
borrower; therefore, applicants for area 
redevelopment loans who also have loans 
from Rural Electrification Admin. cooper- 
atives for electrical equipment are not 
required to have Rural Electrification 
Admin. loans considered under area re- 
development loan limitation 
Federal grants, etc., to States. 
Federal aid, grants, etc.) 
Nonappropriated—reclamation, etc., project 
beneficiaries—although San Carlos Irriga- 
tion Project which has claim against Dept. 
of Air Force for reimbursement for repairs 
to power line damaged as result of crash of 
civil air patro) plane is instrumentality of 
U.S., the funds of project available for 
repair of damage are not appropriated 
funds but funds of project beneficiarles— 
the Pima Indians—held in trust for them 
by Govt. and, therefore, the rule that 
there can be no reimbursement between 
departments and agencies for damages to 
or loss of property because property be- 
longs to Govt. and not separate agencies 
and Federal funds are involved does not 
preclude presentation of damage claim by 
Dept. of Interior on behalf of project 
I idctindiidiieniaduikthamieicibam 
GENERAL ACCOUNTING OFFICE 
Jurisdiction 
Contracts—invitation clauses—although 
matter of requiring indemnification for 
possible patent infringement in invita- 
tion is for determination by procurement 






(See States, 
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FICE—Continued 
Jurisdiction—Continued 
agencies pursuant to administratively 
prescribed criteria, determination is 
subject to review by Comptroller Gen- 
eral on basis of facts and circumstances 


Retirement eligibility—although question 
of whether member of uniformed services 
entitled to disability retired pay may 
be paid reduced civil service retirement 
annuity for Member of Congress based 
only on nonmilitary service when his 
active military service was added to 
Congressional service to qualify him for 
annuity is not a matter for decision by 
Comptroller General of U.S. since what 
constitutes creditable service for Civil 
Service Retirement Act is primarily for 
determination by Civil Service Commis- 
sion, question of Member’s entitlement 
to retired pay based on military service 
is for decision by Comptroller General... 


GRATUITIES 


Mustering-out pay 
Claim settlement procedure 

Mustering-out pay claims under Dowl- 
ling decision, Ct. Cl. No. 174-60, 
decided Feb. 7, 1962, from members 
of uniformed services who continued 
to serve under without component 
appointments after appointment in 
regular component may be settled 
administratively by service concerned 
if entitlement exists, but doubtful 
claims, or claims which are barred by 
act of Oct. 9, 1940, 31 U.S.C. 71a, should 
be submitted to U.S. General Account- 
ing Office, Claims Division, Washing- 
ton 25, D.C., for settlement. ......... 
Amounts of mustering-out pay recouped 
from members of uniformed services 
who continued to serve under without 
component appointments after ap- 
pointment in regular component, 
which are for repayment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb, 7, 1962, may without 
submission of specific claims be re- 
funded to members who are still in 
uniformed services, but no refund 
should be made to persons entitled 
who are no longer in uniformed services 
until specific claim is received from 
Is ic ccaniekinnsiaiaieaenetinamnientenns 
Mustering-out pay claims from members 
of uniformed services which were 
previously denied but are now for 
payment under Dowling decision, Ct. 
Cl. No, 174-60, decided Feb. 7, 1962, 
may be settled administratively with- 
out further specific claim, except that 
in case of members who are no longer 
in uniformed services, their current 
addresses should be obtained before 
payment Is effected................... 
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GRATUITIES—Continued Page | GRATUITIES—Continued 
Mustering-out pay—Continued Mustering-out pay—Continued 
Reservists in ‘“‘without component” service ment while serving as temporary officer 
after regular commissions in Regular Marine Corps nor fact that 
Holding in Dowling v. U.S., Ct. Cl. member may be discharged day follow- 
No, 174-60, decided Feb. 7, 1962, that ing appdintment in Reserve Corps to 
reservists are entitled to mustering-out accept Regular officer appointment 
payments upon acceptance of regular under 10 U.S.C. 5573a serves to entitle 
commission while continuing in tem- members to mustering-out pay 
porary officer without component Time for filing claims 
status, which holding was based on Mustering-out pay claims under Dowl- 


Congressional intent to give reservists 
option to receive such payment at 
time of discharge or release to deter 
them from reverting to inactive Re- 
serve status rather than on concept 
of termination or break in service 
and, therefore, in view of legislative 
history of option provision, Dowling 
holding will be followed in audit of 
accounts and settlement of mustering- 
out pay claims. 36 Comp. Gen. 645, 


In view of similarity of provisions of sec. 
7(b) of act of Oct. 6, 1945, amending 
Mustering-Out Payment Act of 1944, 
38 U.S.C, 691c, and Veterans Re- 
adjustment Assistance Act of 1952, 38 
U.8.C, 691c, authorizing mustering- 
out pay to members of uniformed 
services, at their option, upon enlist- 
ment, reenlistment, or appointment, 
in regular components, ruling in 
Dowling case, Ct. Cl. No. 174-60, 
decided Feb. 7, 1962, that Reserve 
member who continued to serve under 
without component appointment after 
appointment to regular component is 
entitled to mustering-out pay under 
Title V of 1952 act, will be extended to 
include payments under amendatory 
act of 1945, for officers tendered ap- 
pointments in regular components 
after June 1, 1945, effective date of 1945 
EINE GE is ciccdndtsdedncsnmine 

Temporary regular officers accepting Re- 
serve appointments without service 
break—Marine Corps members who 
have permanent enlisted status while 
serving as temporary officers in Regular 

Marine Corps under 10 U.S.C. 5596 and 

who are appointed as officers in Marine 

Corps Reserve and continue on active 

duty without break in service, either 

as permanent Marine Corps Reserve 
officers or as subsequently appointed 
permanent Regular Marine Corps 
officers, are not considered as having 
been discharged or released from active 

duty for purpose of “‘appointment in a 

regular component of the Armed Forces” 

to be entitled to mustering-out pay under 

only exception provided in 38 U.S.C. 

2104 for payment of mustering-out pay 

while continuing in active service with- 

out actual return to civilian status, and 
neither expiration of member’s enlist- 


ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, from members of 
Armed Forces who continued to serve 
in without component status after 
acceptance of regular appointments 
will not be considered unless they are 
filed within 10 years of date of regular 
appointment, plus time that such 10- 
year period might have been extended 
by member’s military service, pur- 
suant to Soldiers’ and Sailors’ Civil 
Relief Act of 1940, since right to 
mustering-out pay existed from time 
conditions for payment were met and 
Dowling decision, which merely placed 
construction on statute different from 
that of Govt. agency, does not affect 
running of 10-year limitation in act of 
Oct. 9, 1940, 31 U.S.C. 71a, for claims 
and, therefore, 1940 act precludes pay- 
ment of claims retroactively for more 
than 10 years under Mustering-Out 
Payment Act of 1944, as amended, for 
releases or discharges after June 1, 
1945, and under Title V, Veterans 
Readjustment Assistance Act for re- 
leases after July 16, 1952 


The specific time limitation—July 17, 


1959—for filing mustering-out pay 
claims prescribed in sec. 503 of Veter- 
ans’ Readjustment Assistance Act of 
1952, as amended, now codified in 38 
U.8.C, 2104, for members of uniformed 
services who were discharged or re- 
lieved from active service under 
honorable conditions before July 16, 
1952, may not be extended by sec. 205 
of Soldiers’ and Sailors’ Civil Relief 
Act of 1940, and, therefore, mustering- 
out pay claims which were not filed 
before July 17, 1959, by members who 
were integrated into regular compo- 
nent after June 27, 1950, and before 
July 16, 1952, are barred 


In settlement of mustering-out pay 


claims from members of uniformed 
services who, prior to Dowling de- 
cision, Ct. Cl. No. 174-60, decided 
Feb. 7, 1962, had payments recovered 
when it was determined that they 
were not entitled to mustering-out 
pay because they continued in without 
component status after appointment 
in regular component, 10-year limita- 
tion in act of Oct. 9, 1940, 31 U.S.C. 
71a, runs from date of recoupment since 
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GRATUITIES—Continued 
Mustering-out pay—Continued 


Time for filing claims—Continued 
that is when current right to file claim 


Members of uniformed services who made 
timely application for mustering- 
out pay but were denied payment 
prior to Dowling decision, Ct. Cl. 
No. 174-60, decided Feb. 7, 1962, 
which permitted mustering-out pay to 
members who continued in without 
component status-after appointment 
in regular component, may be re- 
garded as having complied with 
mustering-out pay statutes and entitled 
to payment 

Members of uniformed services who 
when they accepted appointments in 
Regular services did not make applica- 
tion for mustering-out pay and are 
now entitled to payment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, may have period 
of military service under sec. 205 of 
Soldiers’ and Sailors’ Civil Relief 
Act of 1940 regarded as extending 
10-year statute of limitations for 
claims in act of Oct. 9, 1940, 31 U.S.C. 
71a, for mustering-out payments under 
Mustering-Out Payment Act of 1944, 
as amended, for discharges after June 1, 
1945, and under sec. 502(b) of Vet- 
erans’ Readjustment Assistance Act of 
1952 for discharges after July 16, 1952_. 


Members of uniformed services who 
were appointed in Regular Army or 
Air Force between June 27, 1950, and 
July 16, 1952, and who did not make 
application for mustering-out pay are 
not entitled to payment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, in view of specific 
time limitation in sec. 503 of Veterans’ 
Readjustment Assistance Act of 1952, 
which required applications to be 
made before July 17, 1959. 

‘‘Without component” service after regular 
commission—reasoning in Dowling case, 
Ct. Cl. No. 174-60, decided Feb. 7, 1962, 
in which Reserve officer who continued 
to serve under temporary without com- 
ponent appointment held at time of 
appointment to regular component was 
held entitled to mustering-out pay, that 
intent of option clause in Veterans’ 
Readjustment Assistance Act of 1952, 
permitting officer to receive mustering- 
out pay upon appointment in regular 
component was to encourage officers 
to choose military career and continue 
on active duty by accepting appoint- 
ments in regular components in lieu of 
reversion to inactive Reserve status is 
equally applicable to officers who had 
no Reserve status but held only temp- 
rary without component appointments 


when appointed in regular component, 
and, therefore, payment of mustering- 
out pay Is authorized in those cases, 
36 Comp. Gen. 645, and similar decisions 
are modified 


HIGHWAYS 
Construction 


Federal aid highway program 

Airspace use revenue—proposals to re- 
quire States participating in Federal 
aid highway program to earmark for 
highway purposes income from leasing 
or renting of airspace over highways, 
which airspace is held by States under 
fee simple title, on basis that 23 U.S.C. 
111, which provides that Sec. of Com- 
merce in highway agreements ‘‘may”’ 
authorize States to use airspace, vests 
discretion in Secretary to include or 
exclude such airspace clauses, are not 
in accord with Congressional purpose 
of provision, word “‘may”’ being used 
so that clause could be included or 
excluded at request of State; therefore, 
in absence of any Congressional direc- 
tion concerning disposition of income 
from airspace use, proposals to require 
earmarking of income as condition 
precedent to including airspace use 
provisions in agreements are not ap- 
proved, however, in view of substantial 
Federal] contribution to costs of rights 
of way, matter of recognition of Federal 
interest in airspace should be brought 
to attention of Congress 

Appropriation apportionment—failure of 
Sec. of Commerce to apportion Fed- 
eral aid highway funds in accordance 
with formula specified in 23 U.S.C. 
104(b), with result that some States 
received funds in excess of amount 
they were entitled to receive and 
others received less than their entitle- 
ment, must be regarded as an act in 
excess of statutory authority which 
neither binds nor estops Govt.; there- 
fore, since Govt. may not charge ap- 
propriated moneys with any amount 
in excess of authorized apportionment, 
such excess amounts must be recovered 
from the States and where adjust- 
ments are effected to recover excess 
amounts which were made at expense 
of other States, the rights ofall States, 
as well as Federal Govt., require that 
all apportionments be appropriately 
adjusted 

Convict labor prohibition—a regulation 
prohibiting use of prison-made items 
as well as use of convict labor in con- 
struction of Federal aid highways 
which was issued pursuant to 23 
U.S.C, 114(b), which prohibits only 
use of convict labor in highway con- 
struction, must be regarded as attempt 
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HIGHWAYS—Continued 
Construction—Continued 
Federal aid highway program—Continued 
to add a provision to unambiguous 
statute and, therefore, to extent that 
regulation prohibits materials manu- 
factured or produced by prison labor, 
it has no force and effect 
Other public works projects—although 
requirement in flood control project 
that highways and road bridges in- 
cident to project be financed without 
cost to Federal Govt. would preclude 
use of Federal aid highway funds for 
construction of bridge on substantially 
completed interstate highway in flood 
control area, any change in highway 
to accommodate flood control project 
when highway construction is nearly 
completed, or after its completion, 
could not be regarded as for highway 
purposes, and, therefore, Federal aid 
highway funds may not be used for 
construction of bridge 
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Forest—Continued 
Tolls v. user cost sharing—Continued 


U.S.C, 301; therefore, recovery of share 
of the cost from timber haulers does 
not prevent use of forest road develop- 
ment funds for cost of resurfacing such 


Recovery of proportionate share of cost 
of construction of access roads in 
national forest timber areas of mixed 
Govt, and private ownership from 
private landowners when they used 
roads is not to be regarded as exaction 
of toll under 23 U.S.C. 301 which pre- 
cludes charging of tolls on highways 
constructed with Federal funds but 
as deferred payment of cost sharing 
charges for construction of road system 
and, therefore, Federal aid highway 
funds may be used for construction 
of access roads and for purchase 
of interests in private roads as: neces- 
sary incident to such construction... .. 


Relocation roads built by Corps of Engi- HOLIDAYS 
neers—betterments—road betterments 


which are requested by a State to be In leave periods—projected lump-sum pay- 


incorporated in relocated highways ment periods. (See Leaves of Absence, 


constructed by Corps of Engineers under lump-sum payments, holidays) 

Sec. 207(b), Flood Control Act of 1960, HOUSING 

33 U.S.C. 701r-1(b), which merely re- Government-owned 

quires Corps to replace highways to Adequacy—although par. 3 of E.O. 


existing standards rather than to superior 
standards to meet future needs must be 
regarded as sole financial responsibility 
of the State, and unless cost of additional 
work—which cost may not be regarded 
as cost incident tc flood control proj- 
ect—is provided by State in advance of 
construction, any attempt by Corps of 
Engineers to undertake work with 
Federal funds would be contrary to 
prohibitory statutes such as sec, 3733, 
3678 and 3679, R.S., 41 U.S.C. 12; 31 id, 
628; id. 665, which preclude contracts 
for public improvements in amounts 
larger than amount appropriated, re- 
quire appropriations to be applied solely 
to objects for which made, and prohibit 
expenditure or contract obligations in 
excess of appropriated funds 
Forest 
Tolls v, user cost sharing 
Collection charges from haulers of pri- 
vately owned timber over access roads 
to national forest timber at rates to 
enable U.S, to recover proportionate 
share of cost of acquisition of such 
roads, based on proportion of private 
and Federal timber along the road, 
is a method of sharing cost of road 
acquisition by parties deriving eco- 
nomic benefits from road rather than 
payment of toll so as to classify road 
as toll road and preclude use of forest 
road development funds which are 
subject to toll-free requirements in 23 


No. 10204, Jan. 15, 1951, respecting the 
adequacy of Govt. quarters or housing 
facilities furnished military personnel 
without payment of rental or receipt of 
basic allowances for quarters is limited 
to quarters and housing facilities under 
jurisdiction of the uniformed services, 
the rights of military officers are not 
increased when substandard or inade- 
quate housing is furnished by other than 
military services; therefore, an officer 
assigned to a civilian agency accepting 
occupancy of substandard or indequate 
housing is not entitled to basic allowance 
for quarters 


Disposition—restrictive covenants—where 


Govt, has disposed of property on which 
there was a residential use restriction 
and vicinity in which property is located 
has changed so that no benefit would 
accrue to Govt. by subsequent release 
of restriction, consideration for release 
need not be required by Govt 


Rentals 


Quarters allowances higher—occupancy 
on & rental basis by Public Health 
Service commissioned officers of hous- 
ing at Federal prisons, which housing 
was not constructed or designated for 
occupancy without charge by PHS 
personnel within meaning of the act of 
July 2, 1945, 37 U.S.C. 11la, so as to 
preclude entitlement to quarters 
allowances, is not proscribed by law or 
regulation even though the rental 
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HOUSIN G—Continued 
Government-owned—Continued 
Rentals—Continued 
paid is substantially less then the 
amount of quarters allowances re- 
ceived by the officers. ................ 
Administrative determination of occu- 
pancy on rent free basis 
The designation of Govt. housing 
facilities for occupancy by Govt. 
personnel on a rent free basis is a 
matter for administrative deter- 






Although there is no prohibition 
against administrative agencies de- 
termining the designation of Govt- 
owned quarters on a rent free basis, 
consideration of such factors as re- 
cruitment difficulties, hours of work, 
and the isolation of Govt. institu- 
tion is open to question in the 
absence of a clear showing of 
CORRES W6 DOE acciicenccxckssciene 


INSANE AND INCOMPETENTS 
Guardians and committees 
Serviceman’s pay, allowances, etc. 
Amount limitation—in view of absence 
of any limitation on maximum amount 
that may be paid to trustee on behalf 
of incompetent member of uniformed 
services under act of June 21, 1950, as 
amended, 37 U.S.C. 353, and evidence 
of Congressional intent that act should 
apply where substantial amounts 
would be payable to member subject 
to requirement that suitable bond be 
furnished when amount may be 
expected to exceed $1,000, the law is 
for application in any appropriate 
case regardless of amount of payment 
to be made to trustee_................ 
Bond requirement—a ‘‘suitable bond’”’ 
which persons receiving payments on 
behalf of incompetent members of 
uniformed services are required to 
furnish under act of June 21, 1950, as 
amended, 37 U.S.C. 353, when pay- 
ments may be expected to exceed 
$1,000 is one which is sufficient in 
amount for protection of incompetent 
member against improper action by 
trustee in connection with funds; 
therefore, $1,000 bond furnished by 
wife of incompetent member who by 
reason of record correction action is to 
receive retroactive retired pay aggre- 
gating $22,066, is not suitable bond to 
satisfy requirements of 37 U.S.C. 353_. 
Military personnel—retired pay deductions 
for hospitalization in veterans’ facilities. 
(See Decedents’ Estates, pay, etc., due 
military personnel, amount withheld 
from hospitalized veterans, retired pay ». 
pensions, etc., insane and incompetent 
members) 
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Contracts—overpayments under price re- 
determination contracts. (See Contracts, 
price adjustment, price redetermination, 
overpayments, interest) 


JUSTICE DEPARTMENT 


Appropriations. (See Appropriations, Jus- 
tice Department) 


LAW ov. FACT 


Weight of evidence—correction of low bid on 
non-set-aside portion of military procure- 
ment based upon administrative deter- 
mination that evidence submitted by 
bidder, after request for confirmation, 
together with comments of Govt. engineer 
on mistake, clearly established both 
arithmetical mistake in unit price and 
amount of intended bid was proper exer- 
cise of administrative authority under 
par. 2-406.3(e)(3), Armed Services Pro- 
curement Reg., the weight to be given 
evidence in support of alleged mistake 
being a question of fact for consideration 
by evaluator of evidence................-. 


LEASES 


Repairs and improvements—rental consider- 
ation prohibition—contracts for operation 
of concessions in national parks which 
provide for use of lands and Govt-owned 
buildings by concessioners, subject to 
right of entry on lands by Govt. and 
reservation of mineral rights, are not 
license agreements but leases insofar as 
concessioners have exclusive right to use of 
real property and provision in such lease, 
agreements requiring concessioners to 
repair and maintain Govt-owned build- 
ings must be construed as part of rentai 
consideration and, therefore, in violation 
of sec, 321, Economy Act of 1932, 40 U.S.C. 
303b, which prohibits inclusion in leases of 
provisions for repair or improvement of 
Govt. buildings as part of consideration to 
be paid for use of property 


LEAVES OF ABSENCE 


Annual 
Excess leave adjustment—removals, sus- 
pensions, etc.—employee who refunded 
amount representing overdrawn annual 
and sick leave upon separation from 
service which was subsequently de- 
termined to have been unwarranted is 
regarded as being in same category as 
employee in nonpay status for annual 
leave earning purposes so that it is 
within administrative discretion of 
agency either to permit employee, upon 
restoration to duty, to retain amount 
paid for overdrawn annual leave or to 
refund payment and carry excess amount 
forward as charge against annual leave 
earned in following year; however, as no 
provision is made in leave regulations 
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for unliquidated advanced sick leave at 
end of leave year, administrative office 
should refund amount collected and 
adjust sick leave account of employee 


Recredit on restoration after unjustified 
removal—iliness, etc.—although em- 
ployee who was in leave and leave with- 
out pay status when he was absent 
because of illness, when he was pre- 
vented from working because medical 
reports indicated that his employment 
was hazardous to himself and others, 
and until final disapproval of disability 
retirement, may not have act of June 
10, 1948, 5 U.S.C. 652(b)(2), applied to 
entitle him to recredit of leave for period 
of illness, nor may period that he was 
prevented from working based on com- 
petent medical advice be regarded as 
coming under 1948 act, period after 
notification of rejection of agency appli- 
cation for disability retirement when 
administrative action was started to 
separate employee may be considered 
inconsistent with CSC findings that 
employee was not totally disabled for 
duty so as to come under 1948 act to be 
entitled to leave and back pay for such 
period, but, for period after notice of 
approval of employee’s disability retire- 
ment until final determination neither 
leave recredit nor back pay is authorized. 

Civilians on military duty 

Calendar v. fiscal basis 
Employee who was given 15 days’ 

military leave in Apr. 1961 and addi- 
tional 15 days in Aug. 1961 which was 
legal and proper under law as it existed 
at that time, P.L. 86-559, 5 U.8.O. 30r, 
providing for granting of military 
leave on fiscal year basis, is not re- 
quired to have adjustment in his 
military leave under P.L. 87-378 which 
substituted calendar year basis for 
fiscal year basis. 

Employee who was granted 15 days’ 
military leave in Apr. 1961 and who 
again enters on military leave on 
June 26, 1961, which extended into 
July 1961, should be granted military 
leave only to extent that it was auth- 
orized under law in existence at that 
time; therefore, only period of military 
duty on and after July 1, 1961, may be 
charged to 15-day military leave 
credit, period of duty in June 1961 
when either annual leave or leave 
without pay was charged may not be 


changed to military leave 

Employee who was granted 15 days’ 
military leave in Apr. 1961 and who 
entered second period of military 
leave beginning Oct. 1, 1961, which 


Calandar v. fiscal basis—Continued 
carried through Oct. 4 1961—date of 
enactment of P.L. 87-378 which 
changed basis for granting military 
leave from fiscal year to calendar year 
basis—may not have his absence on 
military duty after Oct. 4, 1961, 
charged to military leave 

Although employee who had 15 days’ 
military leave in July 1961 and who 
was ordered to extended active duty 
Oct. 15, 1961, would be precluded 
under P.L. 87-378, approved Oct. 4, 
1961, from having any further military 
leave during the calendar year 1961, 
he may be granted 15 days’ military 
leave beginning Jan. 1, 1962, for second 
tour of military duty 

Employee who was granted 12 days’ 
military leave in July 1961 and who 
was charged for 3 days’ military leave 
on second period of military duty after 
Oct. 4, 1961—effective date of P.L. 
87-378 which changed basis for charg- 
ing military leave from fiscal year to 
calendar year—may receive 12 days’ 
military leave in 1962, employee being 
entitled te 15 days’ military leave in 
any one period of extended active duty, 
and in cases where agencies did not 
grant 3 days’ military leave in 1961 
calendar year, employee may be 
granted 15 days’ military leave after 
Jan. 1, 1962, while on active duty ex- 
tending into 1962 calendar year 

In determining military leave credit for 
substitute postal field service employ- 
ees under act of Oct. 4, 1961 (P.L. 
87-378), which, effective Jan. 1, 1962, 
returned crediting method to calendar 
year basis, recognition in legislative 
history of act that previous change 
from calendar to fiscal year basis had 
necessitated postponement of effective 
date for substitute postal employees 
so that change could be made without 
disregard to concept that substitute 
postal employees earn leave through 
service, requires similar adjustment 
for substitute postal field service em- 
ployees under 1961 act; therefore, sub- 
stitute postal field service employees 
may during fiscal year 1962 use mili- 
tary leave earned during fiscal year 
1961 and military leave earned between 
July 1 and Dec. 31, 1961, may be used 
between July 1 and Dec. 31, 1962, and 
on Jan. 1, 1963, amendatory act of 
Oct. 4, 1961, will become fully effective 
for such employees 

Substitute postal field service employees 
who during first 2 months of fiscal year 
1962 used maximum amount of mili- 
tary leave available to them under law 
then in effect and who subsequently 
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were recalled to extended active duty 
are not eligible for further military 
leave until July 1, 1962, between which 
date and Dec. 31, 1962, they may be 
granted military leave if they qualify 
under 5 U.S.C. 30r; however, in view 
of short period of their employment as 
substitutes after July 1, 1961, it is not 
likely that they will have worked for 
at least 520 hours (one-half of 1040) 
during period July 1, 1961, to Dec. 31, 
1961, to qualify for military leave and, 
in absence of any authority for grant- 
ing of military leave on constructive 
basis for time actually spent in mili- 
tary service, substitute postal field 
service employees would not be en- 
titled to military leave. ............. 


Charging—although ordinarily an agency 


should charge first 15 days’ military duty 
to military leave, agency has discretion 
to determine when military leave should 
be granted if period of military duty is 
for more than 15 days................... 


Excess leave 


Employee who, when he enters Armed 
Forces on extended active duty, has 
more accumulated (30 days) and cur- 
rent annual leave (15 days) than he 
can be paid for in lump sum because 
of limitation in lump-sum leave pay- 
ment act of Dec. 21, 1944, as amended, 
5 U.S.C. 61b, may elect to be paid in 
lump sum for full amount for which 
payment is possible in his case (30 
days) and have excess leave (15 days) 
remain to his credit until his return 
from military service; however, em- 
ployee may not elect to be paid in 
lump sum for less than he would be 
entitled to (30 days) and have larger 
amount remain to his credit.......... 


Under act of Aug. 1, 1941, as amended, 5 
U.S.C, 61a, employees are entitled to 
elect to have both accumulated and 
current accrued annual leave remain 
to their credit until return from active 
military or naval service, such right 
not being affected by lump-sum leave 
payment act of Dec. 21, 1944, or maxi- 
mum limitation on accumulation of 
leave in Annual and Sick leave Act of 
1951, 5 U.S.C. 2062(c); therefore, em- 
ployee who has annual leave in excess 
of limitation at end of year in which 
he enters Armed Forces and who 
elects to have it remain to his credit 
until his return has such leave credit 
frozen until his return and maximum 
limitation on leave accumulation 
should be applied at beginning of leave 
year following leave year in which 
employee is restored to duty.......... 
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Excess leave—Continued 


Employee who, when he enters on ex- 
tended active duty as reservist or 
National Guardsman, has 30 days’ 
accumulated and 15 days’ current 
accrued leave and who elects to receive 
lump-sum payment may only be paid 
for 30 days, maximum payment possi- 
ble in his case, the balance to remain 
to his credit until his return from serv- 
ice and upon return to his civilian 
position maximum leave limitation 
should be applied at beginning of 
leave year following leave year in 
which employee is restored to duty.. 

Employee who, when entering on ex- 
tended active duty as reservist or 
National Guardsman, elects pursuant 
to 5 U.S.C. 30r to be carried on rolls 
of agency on annual leave extending 
into next leave year, is subject to 
maximum leave accumulation provi- 
sions in sec, 203(c), Annual and Sick 
Leave Act of 1951, 5 U.S.C. 2062(c), 
so that any balance would be 
iain nidsiliihneaiaiininnonnmee 

Employees whose effective date of sep- 
aration for active military duty as 
reservist or National Guardsman was 
extended to permit granting of annual 
leave which otherwise would have 
been subject to forfeiture prior to 41 
Comp. Gen. 320, in which it was held 
that only employees who were mem- 
bers of reserve component or National 
Guard could be carried on annual 
leave during military service, subject 
to leave ceiling restriction on accumu- 
lation of leave at end of leave year, may 
have their leave accounts adjusted on 
basis that they would have requested 
a lump-sum payment for balance of 
annual leave and that excess leave for 
forfeiture remains to their credit until 
their return from military service 
provided that refunds are made for 
any payments in excess thereof_..... 

Employees whose effective date of sep- 
aration for active military duty other 
than as reservist or National Guards- 
man was extended to permit granting 
of annual leave which otherwise would 
have been forfeited prior to 41 Comp. 
Gen. 320 in which it was held that 
such employees were prohibited from 
receiving payment for annual leave in 
kind while receiving military pay may 
have their leave accounts adjusted on 
basis that they would have elected to 
receive lump-sum payment for such 
leave at time of entry on active mili- 
tary duty to extent permitted by law 
provided that refunds are made for 
payments in excess of those which 
could have properly been made...... 
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Leave, etc., status—employees other than 
reservists or National Guardsmen who 
enter Armed Forces on extended active 
duty may not be carried in annual leave 
status until annual leave is exhausted 
in view of provisions of lump-sum 
leave payment act of Dec. 21, 1944, 
as amended, 5 U.S.C. 61b, which re- 
quires payment in lump sum when 
employee elects to be pald for such 


Public Health Service Reserve duty—since 
Reserve Corps of Public Health Service 
is not component of Armed Forces, 
commissioned Public Health Service 
Reserve officer who is also civilian 
employee is not entitled to leave of 
absence for military duty or to dual 
office exemption provided for members 
of reserve components and National 
Guardsmen by sec. 29, act of Aug. 10, 
1956, 5 U.8.C. 30r; therefore, when em- 
ployee serves on active duty with pay 
as commissioned officer in Reserve 
Corps of Public Health Service he 
vacates his civilian position and upon 
return to inactive Reserve status he 
must be reappointed to civilian position, 
there being no authority to retain him 
in civilian position in leave without 
pay status, or to permit him to waive 
compensation of civilian position 

Retroactive payment—the purpose of ret- 
roactive date, Jan. 1, 1961, of sec. 7, 
P.L. 87-378, approved Oct. 4, 1961, 
relating to military leave for employees 
was to permit employees who previously 
had been granted military leave in first 
half of fiscal year 1961 to again be granted 
military leave in calendar year 1961, 
even though it was taken in same fiscal 
year as first tour of military duty; 
therefore, employee who was granted 
15 days’ military leave in Aug. 1960 and 
in Apr. 1961 had another tour of military 
duty which was charged to annual leave 
or to leave without pay is entitled to 
have leave record adjusted to change 
charge from annual leave or leave with- 
out pay to military leave thereby per- 
mitting recredit of annual leave or pay- 
ment of salary in case of leave without 


Lump-sum payments 

Appropriation availability—lump-sum an- 
nual leave payment which is due former 
civilian employee whose military records 
were corrected to show retirement in 
Regular Army enlisted rather than 
officer status so that civilian employ- 
ment was no longer contrary to dual 
office prohibition in act of July 31, 1894, 
6 U.S.C. 62, as amended, relates to 
leave accrued in connection with civilian 


employment and not to Army service 
and, therefore, payment for lump-sum 
leave should be made from funds nor- 
mally used for such payments upon 
termination of civilian employment, 
rather than from funds available for 
amounts due as result of correction of 
records under 10 U.S.C. 1552(c) 
Holidays 
Entitlement—holiday which falls on 
regular workday within projected 
leave period for which employee, 
separated from service, is receiving 
lump-sum payment under act of 
Dec. 21, 1944, 5 U.S.C. 61b, which 
sets limit on amount of leave for which 
payment can be made but does not 
preclude payment for holidays in such 
leave periods, is not required to be 
charged as annual leave day in view 
of holiday exclusion provision in sec. 
205, Annual and Sick Leave Act of 
1951, 5 U.S.C. 2064(a), and lump-sum 
payment should include amount of 
compensation employee would have 
received for holiday during his normal 
tour of duty had he not been separated 
prior to holiday 
Fiseal year effect—employee whose pro- 
jected leave period, as result of separa- 
tion in June from temporary agency in 
liquidation, will include two holidays 
falling in new fiscal year, one of which 
occurs after termination date of agency, 
has right on date of separation to lump- 
sum payment, which is payable from 
appropriations available for salaries 
on date of separation, and to regular 
compensation for holidays occurring 
within projected leave period, and 
such right is not affected by adminis- 
trative delay or liquidating procedures 
resulting from expiration of agency’s 
appropriations or functions 
Underpayments—administrative adjust- 
ment—employees of U.S. Study Com- 
mission-Texas who were not paid 
regular pay for holidays which oc- 
curred within projected periods cov- 
ered by their lump-sum annual leave 
payments under act of Dec. 21, 1944, 
5 U.S.C. 61b, in mistaken belief that 
leave ceiling provisions in act foreclose 
payment for holidays occurring within 
projected leave period may be paid 
administratively for such holidays as 
record shows compensation is due 
upon receipt of request in nature of 
claim from each such employee, 
but claims which are of doubtful 
propriety should be submitted to 
Claims Division of GAO for settle- 
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Maximum limitation 
The limitation on amount of leave which 


can be paid for in lump sum in lump- 
sum leave payment act of Dec. 21, 
1944, as amended, 5 U.S.C, 61b, Is 
applicable to all employees entering 
the Armed Forces so that employee 
who at time of entry into Armed 
Forces for extended active duty has 
30 days’ accumulated and 15 days’ 
current annual leave may not be paid 
lump sum for more than 30 days...... 


Accumulated and current accrued an- 


nual leave rights under act of Aug. 1, 
1941, 5 U.S.C. 61b, applicable to 
employees entering on military duty 
are not affected by maximum limita- 
tion on accumulation of leave con- 
tained in sec. 203(c), Annual and Sick 
Leave Act of 1951, as amended, 5 
U.S.C. 2062(c), even though leave 
might be in excess of-limitation at end 
of year in which employee enters 
military service; however, such maxi- 
mum limitation is for application at 
beginning of leave year following 
leave year in which employee is 
restored to duty and recredited with 


Military duty 
Employee who, when he enters Armed 


Forces om extended active duty, has 
more accumulated (30 days) and cur- 
rent annual leave (15 days) than he 
can be paid for in lump sum because 
of limitation in lump-sum leave pay- 
ment act of Dec. 21, 1944, as amended, 
5 U.S.C. 61b, may elect to be paid in 
lump sum for full amount for which 
payment is possible in his case (30 
days) and have excess leave (15 days) 
remain to his credit until his return 
from military service; however, em- 
ployee may not elect to be paid in 
lump sum for less than he would be 
be entitled to (30 days) and have 
larger amount remain to his credit... 


Although employee who is called to ex- 


tended active duty as reservist or 
National Guardsman is entitled under 
5 U.S.C. 30r(c) to be carried on agen- 
cy’s rolls unti! his annual leave is 
exhausted, that factor does not pre- 
clude election to receive lump-sum 
payment for annual leave if he so 


Military personnel 
Payments for unused leave on discharge, 


etc. 


Acceptance of commission, warrant, etc. 


Marine Corps member with dual 
enlisted-officer status who is dis- 
charged from his permanent enlisted 
status at same time that his status on 
active duty as temporary officer 
under 10 U.8.C. 5596 is terminated so 


Pa e| LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Payments for unused leave on discharge, 


ete.—Continued 


Acceptance of commission, warrant, 


ete.—Con. 
that he can accept permanent officer 
appointment must be regarded as 
being separated as officer rather than 
as enlisted member since he did not 
revert to his permanent enlisted 
rating after receiving temporary 
officer appointment in which status 
he continued to serve until perma- 
nent officer appointment; therefore, 
payments which accrue to enlisted 
members on separation, such as 
mileage allowance or lump-sum 
leave, are not payable to member... 
Enlisted Marine Corps member serv- 
ing under temporary officer appoint- 
ment during times of war or national 
emergency pursuant to 10 U.S.C. 
5597 holds dual enlisted-officer status 
and, therefore, on termination of 
such dual enlisted man-officer status 
so that member can accept perma- 
nent officer appointment, mileage 
allowance payments and lump-sum 
payments for unused leave which 
which accrue by reason of discharge 
from enlisted status when member 
never reverted to such status after 
acceptance of temporary officer ap- 
pointment may not be made....... 


Details to civilian positions 


The right to payment for unused leave 
due a member of the uniformed 
services who, at time of retirement, 
is on detail to civilian position with 
the Maritime Administration under 
the authority in sec. 201(f) of the 
Merchant Marine Act, 1936, ' 46 
U.S.C, 1111(f, and in receipt of 
additional civilian compensation is 
dependent upon retirement as 4 
military member and not upon 
termination of detail and, therefore, 
the leave settlement under the 
Armed Forces Leave Act of 1946, 
37 U.S.C, 31a-38, may not include 
the additional compensation earned 
while on detail but must be com- 
puted on military rate of pay...... 

The legislative history of sec. 201(f) of 
the Merchant Marine Act, 1936, 46 
U.8.C. 1111(0, which authorizes 
additional compensation to military 
personnel on detail to civilian posi- 
tions with the Maritime Administra- 
tion does not indicate any Congres- 
sional intent that military officers on 
such details would be granted leave 
Privileges of civilian employees in 
addition to extra compensation; 
therefore, compensation differential 
may not be reflected in the leave 
accumulated but not used during 
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Military personnel—Continued 

Payments for unused leave on discharge, 

ete.—Continued 
Rate payable—change of undesirable 
discharge to general under honorable 
conditions under 10 U.S.C. 1553 for 
Army enlisted member who at same 
time had been reduced in grade from 
master sergeant to private, first class, 
pursuant to mandatory provisions in 
regulations applicable to undesirable 
discharges, removes ground for reduc- 
tion in grade and makes reduction a 
nullity so that restoration to grade of 
master sergeant is required; therefore, 
payment of pay and allowances and 
accrued unused leave at time of dis- 
charge should be made on basis of 
master sergeant grade—grade in which 
member was serving at time of dis- 


servist who was hospitalized when 
period of active duty for training 
terminated, but who continued to 
receive active duty pay and allowances 
prescribed in 10 U.S.C. 3687 and 3721 
for period of hospitalization until com- 
pletion of disability processing and 
release to inactive duty may not be 
regarded as in active military service 
for accrual of leave under Armed 
Forces Leave Act of 1946 after termina- 
tion of period of active duty for training 
and while he was in receipt of active 
duty pay and allowances; therefore, 
payment for accrued leave after mem- 
ber’s active duty for training ter- 
minated until release to inactive duty 
is not authorized 


Sick 


Advances—unliquidated—removals, sus- 
pensions, etc.—employee who refunded 
amount representing overdrawn annual 
and sick leave upon separation from 
service which was subsequently deter- 
mined to have been unwarranted is 
regarded as being in same category as 
employee in nonpay status for annual 
leave earning purposes so that it is 
within administrative discretion of 
agency either to permit employee, upon 
restoration to duty, to retain amount 
paid for overdrawn annual leave or to 
refund payment and carry excess amount 
forward as charge against annual leave 
earned in following year; however, as no 
provision is made in leave regulations 
for unliquidated advanced sick leave at 
end of leave year, administrative office 
should refund amount collected and 
adjust sick leave account of employee 
accordingly 

Recredit on restoration after unjustified 
removal—sick leave to credit of employee 
at time of erroneous reduction-in-force 
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separation is for recrediting to his account 
upon determination of entitlement to 
back pay and employee not desiring to 
separate from his current position upon 
restoration to duty by agency which had 
assumed functions, subsequently ter- 
minated, of office from which he was 
wrongfully separated in reduction-in- 
force action, may have sick leave re- 
credited to his account at agency in 
which currently employed 


MARITIME MATTERS 
Subsidies 


Contract modification—the requirement in 
sec, 402, Merchant Marine Act, 1936, 46 
U.8.C. 1212, that sales contracts covering 
vessels constructed with Govt. aid in- 
clude provision by which Govt. may 
acquire vessel in times of war or national 
emergency based on prescribed valuation 
formula is contractual requirement im- 
posed by statute which may not be 
omitted from any such contracts nor 
may officer of the Govt. modify contracts 
to transfer obligation to nonsubsidized 
vessels, even though it would be to 
advantage of Govt. to acquire newer 
vessel at price of older subsidized ves- 
sel; therefore, in view of unambiguous 
language of the section and evidence of 
Congressional intent that obligation run 
with vessel built with Govt. aid, legis- 
lative sanction should be obtained before 
any transfer of sec. 802 obligation to non- 
subsidized vessels is undertaken. 


Eligibility—related company restrictions— 
proposal for acquisition of vessels at 
current market value rather than at 
book value by subsidized steamship 
company from subsidiary of steamship 
line which owns 25 percent of stock of 
purchasing company is not precluded 
by profit elimination provisions in sec. 
803 of Merchant Marine Act, 1936, 
46 U.S.C. 1221, which were directed 
against certain specified services be- 
tween related companies rather than 
transaction incident to merger of steam- 
ship companies and application for 


Tickets—State sales tax—although South 


Carolina sales tax imposed on all retail 
sales, including meals furnished by rail- 
road to military personnel traveling on 
official business within State, is tax on ven- 
dor so that Federal Govt.’s constitutional 
immunity from State taxation is not for 
application and does not exempt U.S. 
from Mability to carrier for tax, tax on 
meals constitutes portion of cost of meals 
obtained from carrier by use of meal 
tickets, which specify maximum cost per 
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MEALS—Continued Page | MILEAGE—Continued 
meal, so that Govt.’s liability for tax is Military personnel—Continued 


subject to limitations on meal ticket; 
therefore, if tax causes maximum amount 
to be exceeded, payment for such excess is 
not authorized but if tax does not cause 
maximum to be exceeded, payment for 
meals including tax is proper 


MEDICAL TREATMENT 
Officers and employees 

Employee v. Government interest—med- 
ical treatment to desensitize a Dept. of 
Agriculture horticulturist from bee and 
wasp stings because of severe reaction 
from such stings, danger to his health 
and, as preventive, to avoid future 
illness from stings with resultant loss of 
worktime may be regarded as medical 
treatment for benefit of Govt. rather 
than employee, even though other em- 
ployees engaged in similar work are not 
severely affected by stings; therefore, 
fees for such medical treatment may be 
paid from appropriated funds provided 
that administrative determination is 
made that medical treatment is neces- 
sary to carry out purposes of appropria- 
tion and that if public facilities—Govt., 
State or local—are available for such 
medical treatment without charge they 
will be utilized in future similar cases 
and that funds of Bur. of Employees’ 
Compensation are not available for 
preventive treatment 

Examinations, etc.—annual physical ex- 
aminations for employees of Saint 
Lawrence Seaway Corporation, who are 
engaged in operating heavy equipment, 
to determine fitness for their occupa- 
tions, to lessen consequences of acci- 
dents due to undisclosed physical 
weaknesses which could be expensive to 
Corporation in costs of compensation 
and property loss or damage, and might 
result in injury or loss oflife to employees, 
are examinations primarily for benefit 
of Govt. rather than employee and, 
therefore, funds of Corporation may be 
used for payment of such physical ex- 
aminations provided that administra 
tive determination of necessity is made. 


MILEAGE 


Military personnel 
As being in lieu of all other expenses— 
ferry fares—member of uniformed serv- 
ices who, after receiving payment on 
mileage basis for travel incident to 
permanent change of station from U.S. 
to Newfoundland, claims reimburse- 
ment for cost of ferry travel between 
Nova Scotia and Newfoundland may 
not have ferry travel regarded as ‘‘trans- 
oceanic travel” in view of specific ex- 
clusion in definition of “transoceanic 


travel” of travel between U.S. and 
island portion of Newfoundland; there- 
fore, member having received payment 
for his travel and his dependents by 
privately owned automobile on mileage 
basis pursuant to pars. 4159-3 and 
7003-8e of Joint Travel Regs. which 
payment is commutation of all trans- 
portation expenses, including ferry fares, 
no additional payment for ferry costs is 


Enlisted vo. officer status 


Acceptance of permanent officer appoint- 
ment Marine Corps member with 
dual enlisted-officer status who is dis- 
charged from his permanent enlisted 
status at same time that his status on 
active duty as temporary officer under 
10 U.S.C. 5596 is terminated so that he 
can accept permanent officer appoint- 
ment must be regarded as being 
separated as officer rather than as 
enlisted member since he did not 
revert to his permanent enlisted 
rating after receiving temporary officer 
appointment in which status he 
continued to serve until permanent 
officer appointment; therefore, pay- 
ments which accrue to enlisted mem- 
bers on separation, such as mileage 
allowance or lump-sum leave, are not 
payable to member 

Acceptance of permanent officer appoint- 
ment enlisted Marine Corps member 
serving under temporary officer 
appointment during times of war or 
national emergency pursuant to 10 
U.8.C, 5597 holds dual enlisted-officer 
status and, therefore, on termination 
of such dual enlisted man-officer 
status so that member can accept 
permanent officer appointment, mile- 
age allowance payments and lump- 
sum payments for unused leave which 
accrue by reason of discharge from 
enlisted status when member never 
reverted to such status after accept- 
ance of temporary officer appoint- 
ment may not be made 


Local travel at or near headquarters. (See 


Travel Expenses, military personnel, 
local travel) 


Resignation of officers prior to completion 


of required service—although Coast and 
Geodetic Survey Regulation designed 
to keep commissioned personnel on duty 
for more than 2 years by precluding 
payment of travel allowances to person- 
nel who resign prior to completion of 
3 years of service would appear to be in 
conflict with sec. 4157 of Joint Travel 
Regs. which entitles members of uni- 
formed services to mileage upon separa- 
tion from service sec. 4157 does not 
contemplate payment of mileage to 
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Military personnel—Continued 
officers on resignation without consent 
of service; therefore, issuance of Coast 
and Geodetic Survey Reg. restricting 
travel allowances in case of early resigna- 
tions, even though members could not 
be held in service after resignation, is 
within authority of Director of Coast 
and Geodetic Survey and should be 
given effect in denying officer who 
resigned after 24 months of 3-year tour 
of duty reimbursement for cost of travel 
to his home 


Travel by privately owned airplane—parking 
fees—employee who pays tie-down fee for 
overnight parking of privately owned 
airplane used on official travel is not 
entitled to reimbursement for fee in view 
of sec, 4 of Travel Expense Act of 1949, 
5 U.S.C. 837, which provides that pay- 
ment of parking fees in addition to mileage 
is discretionary, and of sec. 3.5b(1) of 
Standardized Govt. Travel Regs., which 
limits parking fee reimbursement to those 
paid for parking privately owned auto- 
i isistieibannaukanetisicntnnannninn 


MILITARY PERSONNEL 


Aliens—retired pay. (See Pay, retired, 
foreign citizenship effect) 

Appointments. (See Appointments, mill- 
tary personnel) 

Assimilation benefits—similar situation ef- 
fect—although Congressional intent of 
military travel and transportation provi- 
sions in sec, 2(m) of act of Sept. 1, 1954, 
40 U.S.C. 491(m), was to allow payment 
of travel expenses to members of uniformed 
services on same basis as for civilian per- 
sonnel, and civilian employees are entitled 
to reimbursement for parking fees for use 
of privately owned automobiles for official 
travel within area of their duty stations, 
sec. 2(m) specifically enumerates various 
items of expense to military members 
which are considered reimbursable and 
does not include parking fees; therefore, in 
absence of assimilation provision in 1954 
act or specific amendment to provide for 
parking fee reimbursement to members 
of uniformed services, reimbursement is 
not authorized 

Civilian benefit entitlement—commissioned 
personnel of Public Health Service who 
have their pay and allowances fixed under 
laws applicable to members of uniformed 
services may not be considered as “em- 
ployed in the civilian service” as that 
phrase is used in sec. 111(3) of Overseas 
Differentials and Allowances Act for 
purposes of entitling Public Health Serv- 
ice commissioned officers stationed in 
foreign countries to educational allowances 
provided under Title II of act when other 
benefits under act are clearly not for ap- 
plication to such personnel 


Contracting with Government—retired per- 
sonnel. (See Military Personnel, retired, 
contracting with Government) 

Courts-martia’ 

Retired member sentence 

Retired enlisted member who had 
dishonorable discharge portion o. 
court-martial sentence of dishonorable 
discharge, forfeiture of pay and atlow- 
ances, and confinement to hard labor 
for 3 years, remitted upon expiration of 
period of confinement may have forfeiture 
part of sentence regarded as only applicable 
to period of confinement so that thereafter 
member may be considered to have re- 
verted to retired status; however, in view 
of broad language of automatic pay reduc- 
tion provisions of par. 126e of Manual 
for Courts-Martial, its application to re- 
tired enlisted member is too doubtful, in 
absence of clarification by courts, to permit 
payment of retired pay in excess of that 
authorized for pay grade E-1 but after 
member was advanced on retired list 
under 10 U.S.C. 3964 to officer grade he is 
entitled to increased retired pay 
(See, also, Pay, courts-martial sentences) 

Debts 

Courts-martial forfeitures. (See Pay, 
courts-martial sentences, forfeitures) 

Receipt of erroneous payments. (See 
Payments, erroneous) 


Deceased. (See Decedents’ Estates, pay, 
etc., due military personnel) 


De facto 
Air Force enlisted members who on basis 
of U.S. v. Simpson, decided Feb. 20, 
1959, 10 USCMA 229, 27 CMR 303, 
which held invalid the automatic pay 
grade reduction provisions of par. 126e, 
Manual for Courts-Martial, 1951, were 
not reduced to lowest enlisted pay grade 
are entitled to have duties performed 
at higher grades regarded as being 
performed under color of authority of 
Simpson decision to bring them within 
de facto rule and, therefore, members 
may retain pay and allowances of higher 
grades received in good faith, but period 
of de facto entitlement should be con- 
sidered as ending not later than Sept. 30, 
1959, which allows reasonable period for 
distribution of notice of decision of 
Comptroller General, B-139988, Aug. 
19, 1959, which held that members 
should be paid at reduced grade pending 
decision by Court of Claims in Johnson 
v. U.S., Ct. Cl. No. 234-59 July 15, 


Recognition that holding in U.S. v. Simp- 
son, 10 USCMA 229, 27 CMR 303, con- 
cerning invalidity of automatic pay 
grade reduction provisions in par. 126¢ 
of Manual for Courts-Martial, 1951, 
establishes color of authority necessary 
to invoke de facto rule so that members 
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De facto—Continued 
who were not automatically reduced 
in grade incident to their court-martial 
sentences may retain pay and allowances 
of higher grade; also permits members 
who refunded higher grade pay and 
allowances to have such amounts repaid, 
without necessity of filing specific claims, 
subject to time of Sept. 30, 1959, estab- 
lished for application of de facto rule in 


Quarters. (See Quarters Allowance, de- 
pendents) 

Survivorship annuities. (See Pay, re- 
tired, annuity elections for dependents) 

Transportation. (See Transportation, de- 
pendents, military personnel) 

Disability retired pay. (See Pay, retired, 
disability) 

Discharges. (See Discharges and Dismis- 
sals, military personnel) 

Dislocation allowance. (See Transportation, 
dependents, military personnel, disloca- 
tion allowance) 

Dual benefits—disability retirement in lieu 
of disability severance pay—although dis- 
ability severance pay recoupment provi- 
sions in 10 U.S.C. 1212(c), which require 
deduction of severance pay when former 
member of uniformed services becomes 
entitled to other compensation for same 
disability, relate to benefits awarded by 
Veterans Administration, 10 U.S.C. 
1212(c) and 1213, concerning effect of 
separation on benefits, evidence intent 
that member is entitled to only one benefit 
arising from same disability; therefore, 
member in receipt of disability severance 
pay when his military records are corrected 
to place him on permanent disability 
retired list with entitlement to retired 
pay from time that he began receiving 
disability severance pay must have his 
retired pay withheld by the military serv- 
ice, plus severance pay withheld by VA, 
until amount of severance pay has been 


Elections—finality—although member of 
reserve component of uniformed services 
who upon involuntary release from active 
duty elected to receive lump-sum read- 
justment payment under Armed Forces 
Reserve Act of 1952, 50 U.S.C. 1016, rather 
than payment of disability compensation 
by Veterans Administration, may not be 
permitted to change election for entitle- 
ment to alternate benefits under other 
provisions of law, should Administrator 
of Veterans Affairs, whose decisions on 
questions of law or fact concerning benefits 
or payments under laws administered by 
VA are final under 38 U.S.C. 211 (a), deter- 
mine that election of readjustment pay 
was not valid election and that veteran is 


entitled to disability compensation, vet- 
eran is to be regarded as indebted for full 
amount of readjustment payment and 
steps should be taken to effect collection 
of full amount of debt before payment of 
any disability compensation is made 
Enlisted v. officer status 
Retired officer status changed to enlisted 
status—dual office effect. (See Compen- 
sation, double, holding two offices, re- 
tired military officer o. enlisted status) 
Retired pay. (See Pay, retired, enlisted v. 
officer status) 
Temporary officer status 
Enlisted member of uniformed services 
who, when transferred to another 
activity where Govt, mess was avail- 
able, was receiving saved pay, includ- 
ing commuted ration allowance, as 
result of temporary promotion to 
officer status, and who was not issued 
written authorization to mess separately 
at new station may not have absence 
of written authorization considered to 
defeat his right to saved ration allow- 
ance since it may be assumed that 
such authorization would have been 
issued if he had transferred in his en- 
listed status, and issuance of authori- 
zation to temporary officer who re- 
ceives subsistence allowance at all 
times and is required to make arrange- 
ments for his own meals would not be 


Subsistence allowance that enlisted 
member of uniformed services is 
receiving as item of saved pay upon 
promotion as temporary officer is 
alternative to subsistence in kind so 
that when member Is transferred to 
activity where Govt. messing facili- 
ties are available thereby losing his 
right to subsistence allowance, value 
of commuted rations may be used in 
determining amount of total compen- 
sation under savings provisions appli- 
cable to temporary appointments.... 

Commissioned warrant officer who at 
time of temporary promotion to lieu- 
tenant is assigned public quarters 
so that credit of saved pay and allow- 
ances in his permanent grade by 
reason of deduction of quarters allow- 
ance is less than actual pay and allow- 
ances as lieutenant is not required to 
have savings provisions applicable to 
temporary promotions invoked to de- 
prive member of pay and allowances 
provided for higher grade and, there- 
fore, member who is furnished Govt. 
quarters may elect to receive pay and 
allowances of higher grade even though 
pay and allowances of permanent 
grade, without quarters allowance not 
actually payable, exceed those of 
temporary grade 
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Enlisted v. officer status—Continued 
Temporary officer status—Continued 
Acceptance of permanent officer appoint- 
ment 
Marine Corps member with dual 
enlisted-officer status who is discharged 
from his permanent enlisted status 
at same time that his status on active 
duty as temporary officer under 10 
U.S.C, 5596 is terminated so that he 
can accept permanent officer ap- 
pointment must be regarded as 
being separated as officer rather 
than as enlisted member since he 
did not revert to his permanent 
enlisted rating after receiving tem- 
porary officer appointment in which 
status he continued to serve until 
permanent officer appointment; 
therefore, payments which accrue 
to enlisted members on separation, 
such as mileage allowance or lump- 
sum leave, are not payable to 


Enlisted Marine Corps member serv- 
ing under temporary officer appoint- 
ment during times of war or national 
emergency pursuant to 10 U.S.C. 
5597 holds dual enlisted-officer status 
and, therefore, on termination of 
such dual enlisted man-officer status 
so that member can accept perma- 
nent officer appointment, mileage 
allowance payments and Jump-sum 
payments for unused leave which 
accrue by reason of discharge from 
enlisted status when member never 
reverted to such status after accept- 
ance of temporary officer appoint- 
ment may not be made 

Enlistments. (See Enlistments) 

Flight pay. (See Pay, aviation duty) 

Grade reduction—record correction—effect 
on reenlistment grade—change of undesira- 
ble discharge to general under honorable 
conditions pursuant to 10 U.S.C. 1553, for 
former Army enlisted member who reen- 
listed in grade of private, E-2, 4 years 
after undesirable discharge and mandatory 
reduction in grade from master sergeant 
to private, first class, does not bring reen- 
listment within time limitation to entitle 
member to be reenlisted in higher grade; 
therefore, reenlistment being voluntary 
contract to serve in grade of private, E-2, 
does not entitle member to pay and allow- 
ances of higher grade 

Gratuities. (See Gratuities) 

Household effects 
Storage. (See Storage, houschold effects, 

military personnel) 
Transportation, (See Transportation, 
household effects, military personnel) 

Insane and incompetents—payments to 
guardians, etc. (See Insane and Incom- 
petents, guardians and committees, serv- 
iceman’s pay, allowances, etc.) 


645-668 O - 63 - 58 


Leave. (See Leaves of Absence, military 
personnel) 

Medical and dental officers. (See Pay, 
medica] and dental officers) 

Mileage. (See Mileage, military personnel) 

Mustering-out pay. (See Gratuities, 
mustering-out pay) 

Parking fees—privately owned vehicles. 
(See Fees, parking, privately owned 
vehicles) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, 
military personnel) 

Promotions. (See Pay, promotions) 

Quarters allowance. (See Quarters Allow- 
ance) 

Rations—payments. (See Rations Commu- 
tation Payments) 

Record correction 
Appropriation availability—lump-sum an- 

nual leave payment which is due former 
civilian employee whose military rec- 
ords were corrected to show retirement 
in Regular Army enlisted rather than 
officer status so that civilian employ- 
ment was no longer contrary to dual 
office prohibition in act of July 31, 1894, 
5 U.S.C. 62, as amended, relates 
to leave accrued in connection with 
civilian employment and not to Army 
service and, therefore, payment for 
lump-sum leave should be made from 
funds normally used for such payments 
upon termination of civilian employ- 
ment, rather than from funds available 
for amounts due as result of correction of 
records under 10 U.S.C. 1552(c) 
Discharge change effect on reduction in 
grade 
Change of undesirable discharge to gen- 
eral under honorable conditions under 
10 U.S.C. 1553 for Army enlisted mem- 
ber who at same time had been reduced 
in grade from master sergeant to 
private, first class, pursuant to man- 
datory provisions in regulations ap- 
plicable to undesirable discharges, 
removes ground for reduction in 
grade and makes reduction a nullity 
so that restoration to grade of master 
sergeant is required; therefore, pay- 
ment of pay and allowances and 
accrued unused leave at time of dis- 
charge should be made on basis of 
master sergeant grade—grade in which 
member was serving at time of dis- 


Change of undesirable discharge to 
general under honorable conditions 
pursuant to 10 U.S.C. 1553, for former 
Army enlisted member who reenlisted 
in grade of private, E-2, 4 years 
after undesirable discharge and man- 
datory reduction in grade from master 
sergeant to private, first class, does 
not bring reenlistment within time 
limitation to entitle member to be 
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Record correction—Continued 

Discharge change effect on reduction in 
grade—Continued 

reenlisted in higher grade; therefore, 
reenlistment being voluntary contract 
to serve in grade of private, E-2, does 
not entitle member to pay and allow- 
ances of higher grade--................ 

Enlisted v. officer status—effect of combat 
citations on retired pay. (See Pay, 
retired, enlisted ». officer status, combat 
citations.) 

Pay rights—Navy enlisted member who, 
prior to transfer to Fleet Reserve had 
been specially commended for extra- 
ordinary heroism and who, after sub- 
sequent active duty was placed on re- 
tired list under provisions of Naval 
Reserve Act of 1938 relating to enlisted 
men and later advanced on retired list 
to lieutenant under sec. 10 of act of July 
24, 1941, as amended, is retired as enlisted 
man rather than officer so that increased 
retired pay benefits of sec. 412(a), Officer 
Personnel Act of 1947, for officers spe- 
cially commended for heroism are not 
applicable, and record correction action 
to show advancement to grade of lieuten- 
ant commander by reason of having been 
specially commended pursuant to sec. 
412(a) of 1947 act is ineffective to entitle 
member to increased retired pay........ 

Retired pay election—a member of uni- 
formed services whose military records 
showing retirement for disability prior 
to Oct. 1, 1949—effective date of Career 
Compensation Act of 1949—in active 
duty grade less than member’s per- 
manent Reserve grade and election 
under sec. 411 of act to receive retired 
pay on basis of laws in effect prior to 
Oct. 1, 1949, were correeted to show that 
timely election was made to receive 
retired pay in higher Reserve grade 
based on years of service is entitled to 
receive adjustment of disability retired 
pay based on years of service in higher 
grade, the effect of sec. 411 of act, which 
gives members retired for disability 
prior to Oct. 1, 1949, the right to elect to 
qualify for disability retirement under 
Title IV of act, being to give members 
further election to have retired pay 
computed on either years of service or 
on percentage of disability as provided 
in sec. 402(d) of act 

Retirement status 
Correction of military tecords of Regular 

Army warrant officer retired for length 
of service to show that he was retired 
as enlisted member and not as warrant 
officer so that his civilian employment 
at time he was receiving retired pay 
is no longer in contravention of dual 
office act of July 31, 1894, as amended, 
5 U.S.C. 62, which exempts retired 
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Retirement statas—Continued 
enlisted personnel, makes removal of 
debt charge established against mem- 
ber for total amount of compensation 
received under civilian appointment 


Although correction of military records 
of Regular Army warrant officer re- 
tired for length of service to show that 
member was retired in enlisted rather 
than officer status removed member’s 
civilian employment from operation 
of dual office prohibition in act of 
July 31, 1894, 5 U.S.C. 62, as amended, 
member’s retired status—by reason of 
receipt ofretired pay “‘for or on account 
of services as commissioned officer,”’ 
and retirement and receipt of retired 
pay under laws relating to enlisted 
men—brings into question application 
of double compensation restriction in 
sec. 212 of Economy Act of 1932, 5 
U.8.C. 59a, and since case involving 
similar retired status is now pending 
in Court of Claims, no determination 
as to applicability of sec. 212 will be 


Reservists 


Acceptance of Regular commission—em- 
ployee who while on active duty as 
Reserve, officer in naval service volun- 
tarily accepts commission in Regular 
Navy thereby relinquishes his Reserve 
status and is, therefore, no longer en- 
titled to benefits of sec. 29(b) of act of 
Aug. 10, 1956, 5 U.S.C. 30r, which pro- 
vides for reemployment of Govt. em- 
ployee members of Reserves or National 
Guard upon relief from active duty.... 

Readjustment payment on involuntary 
release. (See Pay, readjustment pay- 
ment to reservists on involuntary re- 
lease) 


Retired pay. (See Pay, retired, reservists) 
Service credits. (See Pay, service credits, 
reserves) 


Status—during hospitalization, etc.—Army 
reservist who was hospitalized when 
period of active duty for training termi- 
nated, but who continued to receive 
active duty pay and allowances pre- 
scribed in 10 U.S.C. 3687 and 3721 for 
period of hospitalization until comple- 
tion of disability processing and release 
to inactive duty may not be regarded 
as in active military service for accrual 
of leave under Armed Forces Leave Act 
of 1946 after termination of period of 
active duty for training and while he 
was in receipt of active duty pay and 
allowances; therefore, payment for ac- 
crued leave after member’s active duty 
for training terminated until release to 
inactive duty is not authorized_....... 
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Resignations—consent of service require- 
iment—although Coast and Geodetic Sur- 
vey Regulation designed to keep commis- 
sioned personnel on duty for more than 2 
years by precluding payment of travel 
allowances to personnel who resign prior 
to completion of 3 years of service would 
appear to be in conflict with sec. 4157 of 
Joint Travel Regs. which entitles members 
of uniformed services to mileage upon 
separation from service, sec. 4157 does not 
contemplate payment of mileage to offi- 
cers on resignation without consent of 
service; therefore, issuance of Coast and 
Geodetic Survey Reg. restricting travel 
allowances in case of early resignations, 
even though members could not be held 
in service after resignation, is within 
authority of Director of Coast and Geo- 
detic Survey and should be given effect in 
denying officer who resigned after 24 
months of 3-year tour of duty reimburse- 
ment for cost of travel to his home 

Retired 
Civilian and military retired benefits. 

(See Pay, service credits, dual benefits, 
civilian and military retired benefits) 
Civilian service. (See Compensation, dou- 
ble, concurrent military retired and 
civilian service pay) 
Contracting with Government 
What constitutes selling 
Retired Marine Corps warrant officer 
receiving retired pay who is em- 
ployed by chemical firm first as 
demonstrator of laundry chemicals 
to naval installations and later as 
operations manager in which capac- 
ity he devoted most of his time to 
commercial sales activities but 
continued to some extent to contact 
naval vessels for ultimate purpose of 
selling his employer’s products must 
be regarded as selling supplies to 
Navy Dept. within meaning of 10 
U.S.C. 6112(b) which prohibits 
receipt of any payment from U.S. 
during such employment and does 
not differentiate between cases in- 
volving frequent and infrequent 
contacts with military department; 
therefore, retired pay received dur- 
ing such employment must be re- 
covered, and fact that member acted 
in good faith, or was ignorant of law 
or that financial hardship will result, 
does not provide legal basis for re- 
tention of erroneous payments which 
may be recovered by deduction from 
future retired pay 
Contract negotiated by retired officer 
of uniformed services for commer- 
cial packing, crating, drayage, 
storage, unpacking and transporta- 
tion of household effects of Dept. 
of Defense personnel which does not 


Retired—Continued 
Contracting with Government—Con. 
What constitutes selling—Continued 

involve transfer of ownership of 
property to Govt. is not contract of 
sale but is contract for performance 
of service only so that retired officer 
who contracts or negotiates for com- 
mercial transportation of household 
effects of Dept. of Defense personnel 
is not engaged in selling or sale of 
supplies or materials to be precluded 
from receiving retired pay by 5 
U.S.C. 59¢ and 10 U.S.C. 6112(b)... 
Retired Army officer who, as president 
of electronics firm which sells sup- 
plies to military departments, will 
have overall responsibility for sales 
but will not engage in any sales 
activities or initate any contacts 
with such departments, which in- 
volve any of contracting activities 
enumerated in Dept. of Defense 
Dir. No. 5500.7, would not, solely 
by virtue of his position, be consid- 
ered as engaged in sales activities 
within purview of 5 U.S.C. 59, 
which precludes any payment for 
2 years after retirement to retired 
officers who sell supplies or war 
materials to military departments; 
however, should officer within such 
period make agency contacts for 
contract purposes restricted by direc- 
tive or engage in any selling activi- 
ties, he would not be entitled to 
retired pay for period involved... 
Retired Regular Navy officer who as 
director of Govt. relations performs 
analytical services for manufacturing 
firm selling equipment to agencies 
of Dept. of Defense and who as in- 
vitee or member of technical, ad- 
visory or social organizations 
furnishes Dept. of Navy assistance, 
information and advice, but does 
not engage in any activities to 
induce Navy Dept. to purchase 
manufacturing firm’s products, is 
not required to have such Maison 
activities viewed as sales activities 
to subject him to prohibition in 10 
U.S.C. 6112(b), precluding receipt 
of retired pay by retired Regular 
Navy officers engaged in selling 

activities with Navy Dept 

Status 

In absence of certification by Sec. of 
Army that brigadier general was 
being retained on active duty or in 
service in reserve component within 
meaning of 10 U.S.C. 676, retired 
Reserve officer may not have service 
performed from date of qualification 
for retirement pay under 10 U.S.C. 
1331-1337 to date he resigned from 
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Retired—Continued 
Status—Continued 
retired Reserves to accept commission 
as colonel in U.8. Army used to in- 
crease retired pay to which he would 
be entitled on basis of service and 
grade at time of qualification, and 
since officer could not have been re- 
tained in service after being transferred 
to retired Reserve, the active service, 
performed as colonel in Army of U.S., 
may not be counted for service 
credit under 10 U.S.C. 1331-1337_..... 
Retired Air Force enlisted man without 
dependents who was in receipt of 
retired pay when he was admitted to 
Veterans Admin. facility where he 
has been hospitalized for more than 
7 months is considered to be “‘veteran’”’ 
for purposes of 38 U.S.C. 3203 which 
provides for* reduction in compensa- 
tion or retirement pay for veterans 
without dependents who are hospital- 
ized for periods beyond 7 months and 
although retired pay withholding 
provisions in sec. 4 of act of July 19, 
1939—a derivative statute—were spe- 
cifically repealed by sec. 2202(151) 
of Veterans’ Benefits Act of 1957, they 
had previously been superseded by 
act of Aug. 8, 1946, which continued 
only hospitalization and domiciliary 
care provisions of 1939 act; therefore, 
since specific repeal did not affect 
withholding provisions, retired pay of 
Air Force member whose status comes 
within scope of 38 U.S.C. 3203 is 
required to be withheld during pro- 
longed periods of hospitalization in 
Se Eo ctccccnnscdnscocconse 
Retired pay. (See Pay, retired) 
Severance pay. (See Pay, severance) 
Station allowances. (See Station Allow- 
ances, military personnel) 
Subsistence—per diem. (See Subsistence, 
per diem, military personnel) 
Subsistence allowance. (See Subsistence 
Allowance, military personnel) 
Temporary lodging allowances. (See Station 
Allowances, military personnel, temporary 
lodgings) 
Training 

Graduate study—uniform allowance. (See 
Uniforms, military personnel, officers, 
reservists, qualifications) 

Tuition, etc., payments—advance. (See 
Payments, advance, tuition, etc., pay- 
ments) 

Transfers between services—interservice 

authority—although interservice transfer 
of officer from one military service to 
another is accomplished by resignation 
which operates to terminate member’s 
service in that organization and by imme- 
diate appointment in new service, inter- 
service transfer authority vested in Presi- 


131 


224 
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dent under 10 U.S.O. 716 is broad enough 
to authorize such transfers without inter- 
ruption of uniformed service membership, 
or loss of pay and allowances, or other 
military benefits; therefore, interservice 
transfer of officer from Marine Corps to 
Naval Reserve under 10 U.S.C. 716 will 
not be regarded as terminating officer’s 
membership in uniformed services at any 
OE I i iivicniccactacesccosecce 

Travel expenses. (See Travel Expenses, 
military personnel) 

Uniforms. (See Uniforms, military per- 
sonnel) 


MISCELLANEOUS RECEIPTS 


Special account v. miscellaneous receipts— 
air carrier penalty recovery—where air 
carrier becomes liable for liquidated dam- 
ages for failure to provide Govt. employee 
on official travel with confirmed reserved 
space, Govt. is regarded as damaged by 
carrier’s default, and since employee is 
precluded from accepting payments from 
private sources as result of performance of 
official duties payment should be made to 
Govt. and deposited into miscellaneous 


OFFICERS AND EMPLOYEES 


Acceptance of foreign presents, emoluments, 
ete.—military personnel—authority for 
acceptance by members of reserve com- 
ponents of employment with foreign gov- 
ernments and with business concerns 
controlled by foreign governments in sec. 
247, Armed Forces Reserve Act of 1952, 
10 U.8.C, 1032, when approved by Secre- 
tary of pertinent military department, is 
Congressional consent required to over- 
come Constitutional prohibition against 
acceptance of foreign emoluments by per- 
sons holding offices under U.S. in Art. I, 
sec. 9, el. 8 of U.S, Constitution; therefore, 
acceptance of employment with foreign 
government by Retired Reserve member 
receiving retired pay based on length of 
service, with approval of employment by 
Secretary of department concerned, does 
not affect member’s entitlement to retired 


Compensation. (See Compensation) 
Contracting with Government—public policy 
objectionability—corporation—contract for 
manufacture of metal parts and fittings 
executed by Govt. and corporation owned, 
controlled and directed by group of Govt. 
employees who perform substantially 
similar metal working services for Govt. 
does not come within exception to rule 
that only in unusual cases where needs of 
Govt, cannot be otherwise supplied may 
contracts between Govt. and its employees 
be sanctioned and, therefore, this contract 
is subject to same public policy objections 
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as to alleged favoritism and possible fraud 
as contracts between Govt. and individual 
employees 
Deceased. (See Decedents’ Estates) 
Dependents—transportation. (See Trans- 
portation, dependents) 
Details. (See Details) 
Foreign service. (See Foreign Service) 
Health insurance—coverage during periods 
of suspensions, etc.—an employee who is 
enrolled in health benefits plan prior to 
separation from service and who is restored 
to duty on ground that removal was illegal 
is entitled under sec. 10(c) of Federal 
Employees Health Benefits Act of 1959, 5 
U.8.C. 3009(c), to have coverage restored 
to same extent as though removal or 
suspension had not taken place, and, 
therefore, employee is liable for premiums 
during period of separation and such 
amount may be deducted from back pay 
due employee 
Health services 
Desensitization, immunization, ete.—med- 
ical treatment to desensitize a Dept. of 
Agriculture horticulturist from bee and 
wasp stings because of severe reaction 
from such stings, danger to his health 
and, as preventive, to avoid future 
illness from stings with resultant loss of 
worktime may be regarded as medical 
treatment for benefit of Govt. rather 
than employee, even though other em- 
‘ployees engaged in similar work are not 
severely affected by stings; therefore, 
fees for such medical treatment may be 
paid from appropriated funds provided 
that administrative determination is 
made that medical treatment is neces- 
Sary to carry out purposes of appropria- 
tion and that if public facilities—Govt., 
State or local—are available for such 
medical treatment without charge they 
will be utilized in future similar cases 
and that funds of Bur. of Employees’ 
Compensation are not available for 
preventive treatment 
Examinations—annual physical examina- 
tions for employees of Saint Lawrence 
Seaway Corporation, who are engaged 
in operating heavy equipment, to deter- 
mine fitness for their occupations, to 
lessen consequences of accidents due to 
undisclosed physical weaknesses which 
could be expensive to Corporation in 
costs of compensation and property loss 
or damage, and might result in injury 
or loss of life to employees, are examina- 
tions primarily for benefit of Govt. 
rather than employee and, therefore, 
funds of Corporation may be used for 
payment of such physical examinations 
provided that administrative determina- 
tion of necessity is made 


Hours of work—training as constituting— air 
traffic trainees who during & week, 40 hour 
a week, training course volunteer to par- 
ticipate on Saturdays in series of medical 
tests to determine stresses and strains 
upon air traffic controllers, which tests are 
entirely unrelated to training assignment 
and constitute official work, may have 
40-hour training period regarded as “hours 
of work” so as to be entitled to overtime 
compensation under sec. 201 of Federal 
Employees Pay Act of 1945 for work per- 
formed on Saturdays and restriction in 
sec. 10 of Government Employees Training 
Act, 5 U.8.C. 2300, against payment of 
overtime for training is not construed as 
precluding payment of overtime compen- 
sation for work in addition to 40 hours of 
training performed in any workweek 

Household effects 
Storage. (See Storage, household effects) 
Transportation. (See Transportation, 

household effects) 

Leavesofabsence. (See Leaves of Absence) 

Life insurance—Military leave effect— 
although employees covered by Federal 
Employees Group Life Insurance Act of 
1954, 5 U.S.C. 2091 note, when they are 
called to military service are entitled to 
continued coverage during initial grant of 
military leave, once coverage is terminated 
fact that employee may be entitled to 
subsequent grant of additional military 
leave does not reinstate his life insurance 


Dependents — education — commissioned 
personnel of Public Health Service who 
have their pay and allowances fixed 
under laws applicable to members of 
uniformed services may not be con- 
sidered as “employed in the civilian 
service” as that phrase is used in sec. 
111(3) of Overseas Differentials and 
Allowances Act for purposes of entitling 
Public Health Service commissioned 
officers stationed in foreign countries to 
educational allowances provided under 
Title II of act when other benefits under 
act are clearly not for application to 
such personnel 

Home leave—travel expenses. (See Trav- 
el Expenses, overseas employees, home 
leave) 

Minimum service requirement 
Part-time status 

Overseas employee whose status was 
changed from full-time to part-time 
after he had signed his latest em- 
ployment agreement to remain in 
service for another 24 months may 
be regarded as fulfilling his duty 
with respect to period of obligated 
service for entitlement to payment 
of travel and transportation expenses 
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Overseas—Continued 


Minimum service requirement—Continued 


Part-time status—Continued 
under sec. 7 of Administrative 
Expenses Act of 1946, as amended, 
5 U.S.C. 73b-3(a), which does not 
restrict travel and transportation 
benefits to employees with full- 
0 a icnccicctnnccndctssccsecie 
Although longer period of required 
service for overseas employees with 
part-time status may be adminis- 
tratively prescribed for entitlement 
to payment of travel and transpor- 
tation expenses by Govt., up to 
maximum specified in sec. 7 of 
Administrative Expenses Act of 
1946, as amended, 5 U.S.C. 73b-3(a), 
and so long as period of service is 
specified in employment agreement, 
when employment agreement does 
not contain any qualification of 
term “in the service of the Govern- 
ment,” such term may be accorded 
same meaning for part-time employ- 
ees as for full-time employees. ._.... 
Per diem. (See Subsistence, per diem, 
overseas employees) 
Travel expenses. (See Travel Expenses, 
overseas employees) 
Overtime. (See Compensation, overtime) 
Per diem. (See Subsistence, per diem) 
Recreation, etc., facilities. (See Welfare and 
Recreation Facilities, civilian personnel) 
Reemployment or reinstatement—after mili- 
tary duty—double compensation and dual 
office prohibition—em ployee who while on 
active duty as Reserve officer in naval 
service voluntarily accepts commission in 
Regular Navy thereby relinquishes his 
Reserve status and is, therefore, no longer 
entitled to benefits of sec. 29(b) of act of 
Aug. 10, 1956, 5 U.S.C. 30r, which provides 
for reemployment of Govt. employee mem- 
bers of Reserves or National Guard upon 
relief from active duty.................... 
Retirement. (See Retirement, civilian) 
Sick leave. (See Leaves of Absence, sick) 
Training—overtime. (See Compensation, 
overtime, training courses) 
Travel expenses. (See Travel Expenses) 


ORDERS 


Amendment—delays in travel of reservisis— 
payment without issuance of amendatory 
orders—although regulation to authorize 
additional active duty pay to reservists 
who are delayed in returning to their 
homes upon release from training duty 
because of weather conditions or mechani- 
cal failure of public or Govt. transporta- 
tion facilities, without necessity for issu- 
ance of amendatory orders, would be effec- 
tive under Navy and Marine regulations 
which clearly limit pay for active duty for 

training to period covered by orders plus 
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time necessary for travel, without release 
date being stated in orders, under Army 
and Air Force procedures which provide 
for ordering personnel to an overall train- 
ing period between specified dates, includ- 
ing to and from travel time, there is no 
basis for computation of necessary or con- 
structive travel time and, therefore, the 
regulation would be without effect unless 
procedures were changed to accord with 
those of Navy and Marine Corps.....-.. 
Authorization limitations—although super- 
visor may, for official reasons, order can- 
cellation or curtailment of official travel 
of employee, when incapacity of employee 
because of illness is reason for cancellation 
of travel, supervisor’s authority to order 
cancellation or curtailment of travel is 
subject to statutory and regulatory limita- 
tions applicable to employee; therefore, 
order to return to headquarters issued by 
supervisor on assumption that employee 
would be incapacitated upon learning of 
death of his son does not meet provisions 
in sec. 6.5 of Standerdized Govt. Travel 
Regs. which require evidence establishing 
fact of incapacity of employee to entitle 
him to reimbursement for cost of return 


PATENTS 


Indemnification clause. (See Bids, patents, 
etc., item, indemnification clause pro- 
priety) 

Infringement 
Litigation costs 

While legal expenses incurred in defense 
of patent infringement suit by con- 
tractor would not usually be allowable 
item of cost under Govt. cost-type 
contract entered into after date of 
revision fo 15-205.31(c), Armed Serv- 
ices Procurement Reg., which pre- 
cludes payment of expenses in patent 
infringement litigation as allowable 
item of cost, in a case in which causes 
of action in suit—unauthorized use of 
trade secrets, patent infringement 
and breach of contract—are insepara- 
ble from standpoint of costs necessary 
to defend suit and record shows that 
contractor defendant has done every- 
thing possible to eliminate from the 
suit cause of action relating to patent 
infringement, defense costs on other 
two causes of action being allowable, 
contractor may be paid proportionate 
share of its litigation expenses as in- 
direct cost in performance of contract. 

Revision of a provision in Armed Serv- 
ices Procurement Reg. relative to pay- 
ment of legal expenses incident to 
patent infringement suits as allowable 
item of cost under Govt. cost-type 
contract does not have retroactive 
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Infringement—Continued 
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Additional—Continued 


Litigation costs—Continued 
effect in determination of rights and 
liabilities of parties to contract entered 
into before effective date of revision... 


PAY 


Active duty 

Fleet reservists after retirement. (See 
Pay, retired, fleet reservists, active duty 
after retirement) 

Higher grade temporary appointment— 
actual duty performance—service by 
enlisted Marine Corps member in 
temporary grade of commissioned war- 
rant officer on only 1 day, on which 
member did not perform any of duties 
normally required of officer on active 
duty, does not constitute sufficient 
basis for determination by Sec. of Navy 
that member served satisfactorily in 
higher grade within meaning of 10 U.S.C. 
1372, which contemplates that deter- 
mination will be made on basis of suffi- 
cient actual service in temporary grade 
to permit genuine appraisal of quality of 
service of member in that grade, and, 
therefore, member is not entitled to 
retire pay based on higher grade 

Travel time on release—reservists delayed 
due io weather, etc.—amendatory orders 
neceasity—although regulation to au- 
thorize additional active duty pay to 
reservists who are delayed in returning 
to their homes upon release from train- 
ing duty because of weather conditions 
or mechanical failure of public or Govt. 
transportation facilities, without neces- 
sity for issuance of amendatory orders, 
would be effective under Navy and 
Marine regulations which clearly limit 
pay for active duty for training to period 
covered by orders plus time necessary 
for travel, without release date being 
stated in orders, under Army and Air 
Force procedures which provide for 
ordering personne! to an overall training 
period between specified dates, including 
to and from travel time, there is no 
basis for computation of necessary or 
constructive travel time and, therefore, 
the regulation would be without effect 
unless procedures were changed to accord 
with those of Navy and Marine Corps. 


Additional 


Aviation duty. (See Pay, aviation duty) 
Helium-oxygen dives—deficiencies—a 
Navy regulation, effective Aug. 17, 1961, 
which precludes members from qualify- 
ing for helium-oxygen diving pay after 
diving qualifications have lapsed must 
be viewed as superseding regulations 
under which members were given 3- 
month grace period to make up diving 
deficiencies; therefore, members who 


were prevented until Sept. 1961 from 
making up diving qualifications which 
lapsed on July 31, 1961, must be regarded 
as merely having inchoate right to make 
up diving deficiencies until Aug. 17, 
1961, and when regulation was super- 
seded it deprived them of any further 
right so that members who failed to 
meet diving requirements for Aug. and 
who were not entitled under new reg- 
ulations to make up diving deficiencies 
in Sept. may not be credited with diving 
pay for period Aug. 1 to 16, 1961 
Limitation—fees for dependent medi- 
care—acceptance by Navy medical offi- 
cers under fee-splitting arrangement with 
civilian physicians of portion of fees 
paid from “Medicare” funds under 
Dependents’ Medical Care Act of 1956, 
10 U.S.C. 1071-1085, for medical services 
furnished dependents of Navy and 
Marine Corps members in civilian hos- 
pitals is acceptance of additional com- 
pensation for same work and duties 
which doctor officers were required to 
perform and for which they received pay 
as Naval officers; therefore, acceptance 
of additional compensation violates 
5 U.S.C, 70, and fact that Medicare funds 
are placed in checking accounts of civil- 
fan doctors before payment to Navy 
medical officers does not change char- 
acter as Government funds nor cure 
illegality of fee-splitting arrangement... 


Aviation duty 


Flight deficiencies—grace periods—Navy 
officer who failed to meet minimum 
flight requirements for 3 months because 
he was in proceed, leave, travel and 
temporary duty status after departure 
from overseas station where officers 
were not exempted from meeting flight 
requirements does not come under sec. 
514 of Department of Defense Appro- 
priation Act, 1961, 75 Stat. 352, which 
permits flight pay to members whose 
assignment outside U.S. makes it im- 
practical to participate in regular aerial 
flights, mor under par. 044086-2a4 of 
Navy Comptroller Manual applicable 
to areas where commander determines 
that due to operations or unavailability 
of aircraft flight requirements cannot be 
met; therefore, member is not entitled 
to flight pay for 3-month period when 
minimum flight requirements were not 


Flight pay entitlement 
A regulation that would authorize 
payment of flight pay to those 
members of uniformed services for 
whom flight requirements have been 
suspended pursuant to sec. 614, 
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PAY—Continued 
Aviation duty—Continued 
Incapacity period— Continued 
Flight pay entitlement—Continued 


Department of Defense Appropria- 
tion Act, 1962, 75 Stat. 378, and who 
become incapacited for flying duty 
as result of aviation accident, for 
“free entitlement” period of 3 
months commencing first of month 
following month in which incapacity 
occurs would be proper, such “‘free 
entitlement” period approximating 
a similar period in sec. 10, E.0. No. 
10152, applicable to members who 
are obligated to meet flight require- 


Members of uniformed services who 
are suspended from flight require- 
ments under sec. 614, Department 
of Defense Appropriation Act, 1962, 
75 Stat. 378, and who become in- 
capacitated for flying duty as result 
of nonaviation accident may be 
authorized by regulation to receive 
flight pay for 3month grace 
period provided that such members 
become available for and are physi- 
cally requalified for flying duty 
prior to expiration of 3month 
period and provided that right to 
flight pay for any part of such 
period shall be lost when such mem- 
bers remain incapacitated at ex- 
piration of such period. ............ 

Members of uniformed services who 
are suspended from flight require- 
ments under sec, 614, Department 
of Defense Appropriation Act, 1962, 
75 Stat. 378, and who become inca- 
pacitated for flying duty as result of 
aviation accident may be authorized 
by regulation to receive flight pay 
for additional 3-months period, 
immediately following 3-month 
“free entitlement” period, provided 
that prior to expiration of such 
second 3month period mem- 
bers become available for and are 
physically requalified for flying 
duty and provided that right to 
flight pay for any part of second 
3-month period shall be lost 
when such members remain incapa- 
citated at expiration of 6-month 
period. 39 Comp. Gen. 604, modi- 


Courts-martial sentences 
Enlisted personnel 


Reduction in grade 


Effect of United States v. Simpson 
Air Force enlisted members who on 
basis of U.S. v. Simpson, decided 
Feb. 20, 1959, 10 USCMA 229, 
27 CMR 303, which held invalid 
the automatic pay grade reduc- 
tion provisions of par. 126e, Man- 
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Courts-martial sentences— Continued 
Enlisted personnel—Continued 
Reduction in grade—Continued 


Effect of United States v. Simpson— 
Continued 
ual for Courts-Martial, 1951, were 
not reduced to lowest enlisted pay 
grade are entitled to have duties 
performed at higher grades re- 
garded as being performed under 
color of authority of Simpson 
decision to bring them within 
de facto rule and, therefore, mem- 
bers may retain pay and allow- 
ances of high:r grades received in 
good faith, but period of de facto 
entitlement should be considered 
as ending not later than Sept. 30, 
1959, which allows reasonable 
period for distribution of notice of 
decision of Comptroller General, 
B-130988, Aug. 19, 1959, which 
held that members should be paid 
at reduced grade pending decision 
by Court of Claims in Johnson v. 
U.S., Ct. Cl. No. 234-59 (July 15, 


Recognition that holding in U.S. v. 
Simpson, 10 USCMA 229, 27 CMR 
303, concerning invalidity of 
automatic pay grade reduction 
provisions in par. 126e of Manual 
for Courts-Martial, 1951, estab- 
lishes color of authority necessary 
to invoke de facto rule so that mem- 
bers who were not automatically 
reduced in grade incident to their 
court-martial sentences may re- 
tain pay and allowances of higher 
grade, also permits members who 
refunded higher grade pay and 
allowances to have such amounts 
repaid without necessity of filing 
specific claims, subject to time of 
Sept. 30, 1959, established for 
application of de facto rule in these 

In view of recognition given to auto- 
matic pay grade reduction pro- 
visions of par. 126e, Manual for 
Courts-Martial, 1951, prior to 
issuance on Feb. 20, 1959, of 
Simpson decision, 10 USCMA 229, 
27 CMR 303, which held provi- 
sions of par. 126e invalid, the 
effect of Simpson decision, in- 
cluding its de facto consequences, 
must be viewed as prospective 
only, and, therefore, failure to 
apply automatic reduction in 
case of court-martial sentence 
approved prior to date of Simpson 
decision (Feb. 20, 1959) does not 
create de facto status in higher 
grade to permit retention by 
member of pay and allowances of 
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good faith prior to Oct, 1, 1959, 
or date on which records were 
adjusted to show reduction to 
lowest grade, whichever is earlier, 
notwithstanding instructions in 
Dept. of Army Circulars 624-8 and 
624-24 and delay in issuing such 
circulars after decision of Comp- 
troller General, B-139988, Aug. 19, 
1959, recognizing administrative 
authority for invoking par. 
126e, and any payments collected 
by reason of circulars may be 
refunded; however, there is no 
authority to pay any member pay 
and allowances of higher grade 
after reduction was administra- 


Remission authority—failure of Govt. 
to collect from enlisted member of 
uniformed services court-martial 
forfeiture during period of sentence 
does not give rise to administratively 
ascertained debt which may be 
canceled or remitted under 10 U.S.C. 
4837(d); id. 6161(d) and id. 9837(d), 
even though uncollected forfeiture 
is considered as erroneous payment 
of basic pay, such debt remission 
authority not extending to remission 
of punishment adjudged by court- 
martial; however, where forfeiture 
may not be extended beyond period 
fixed in sentence, there is no unexe- 
cuted forfeiture which may be 


PAY—Continued Page | PAY—Continued Page 
Courts-martial sentences—Continued Courts-martial centences—Continued 
Enlisted personnel—Continued Entisted perconnel—Continued 
Reduction in grade—Continued Reduction in grade—Continued 
Effect of United States v. Simpson— Effect of United States v. Simpson— 
Continued Continued 
higher grade nor may any amounts tively effected unless he was 
collected from such members be advanced to such higher grade by 
CURR... entikcinacdbitictinadiinin 293 proper authority_................. 298 
Even though automatic pay grade Forfeitures 
reduction provisions in par. 126¢e, Government failure to make deductions 
Manual for Courts-Martial, 1951, Collection—while uncollected court- 
applicable to enlisted personnel martial forfeiture is not administra- 
who are given court-martial tively ascertained debt, under mili- 
sentences which include dis- tary debt remission provisions in 
honorable or bad conduct dis- 10 U.S.C. 4837(d); id. 6161(d); id. 
charge, confinement, or hard 9837(d), failure to reduce enlisted 
labor without confinement, were member’s pay required by court- 
held to be invalid by U.S. Court martial sentence results in erroneous 
of Military Appeals in Simpson payment and where court-martial 
case rendered on Feb. 20, 1959 sentence is not timely remitted 
(10 USCMA 229, 27 CMR 303), under 10 U.S.C. 874(a) and member’s 
administrative authority to in- pay account is not timely reduced, 
voke automatic reduction provi- resulting indebtedness may be in- 
sions of par. 126e, was recognized voluntarily collected in monthly 
in Comptroller General decision installments under authority of act 
B-139988, Aug. 19, 1959, and in of July 15, 1954, 5 U.S.C. 46(d), 
Court of Claims opinion in John- governing collection of erroneous 
son v. U.S., Ct. Cl. No. 234-50, payments from enlisted members._ 269 
decided May 28, 1959; therefore, Debt status—in view of distinction 
insofar as pay and allowances are between administratively ascer- 
concerned for those enlisted mem- tained debts of enlisted members of 
bers who were given such sen- uniformed services and debts arising 
tences as result of court-martial out of court-martial forfeiture made 
trials and conviction after Feb. 20, in debt collection and remission stat- 
1959—date of Simpson case—and ute which originated in act of May 
prior to July 20, 1960—date of 22, 1928, and is now codified in 10 
enactment of P.L. 86-633 provid- U.S.C. 4837(d); id. 6161(d) and id. 
ing statutory authority for pay 9837(d), a debt resultiug from failure 
reduction—provisions of par. 126¢ of Govt. to deduct amount of court- 
are for application................ 298 martial forfeiture from enlisted 
Enlisted members of Army who as member’s pay may not be regarded 
consequence of Simpson decision as administratively ascertained debt 
of Feb. 20, 1959, 10 USCMA 229, within meaning of 1928 act or super- 
27 CMR 303, were erroneously seding provisions in Title 10 of U.S. 
paid in higher grade because of Code; therefore, collection may be 
administrative failure to reduce effected either for failure to deduct 
them as required under par. 126e, for court-martial forfeiture or for 
Manual for Courts-Martial, 1951, erroneous payment of basic pay for 
may retain payments received in period of court-martial sentence.... 269 
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Courts- Martial centences—Continued 
Forfeitures—Continued 
Government failure to make deduc- 
tions—Continued 
remitted so that all that remains 
due from member is amount of 
forfeiture that must be transferred 
for support of Soldiers’ Home under 
i OO dnictintiiecousdlaneiinens 
Retired personnel. (See Pay, retired, courts- 
martial sentences) 
Medical and dental officers 
Fees for medical care of military depend- 
ents in civilian hospitals—acceptance by 
Navy medical officers under fee-splitting 
arrangement with civilian physicians of 
portion of fees paid from ‘‘Medicare”’ 
funds under Dependents’ Medical Care 
Act of 1956, 10 U.S.C. 1071-1085, for 
medical services furnished dependents 
of Navy and Marine Corps members in 
civilian hospitals is acceptance of addi- 
tional compensation for same work and 
duties which doctor officers were re- 
quired to perform and for which they 
received pay as naval officers; therefore, 
acceptance of additional compensation 
violates 5 U.S.C. 70, and fact that Medi- 
care funds are placed in checking ac- 
counts of civilian doctors before payment 
to Navy medical officers does not change 
character as Government funds nor cure 
illegality of fee-splitting arrangement 
Navy Dental Corps 
Appointment grade—initial appointment 
of dental] school graduate as an officer 
in Dental Corps of Navy is specifically 
required by pars. (e) and (f) of sec. 
201 of Army-Navy-Public Health 
Service Medical Officer Procurement 
Act of 1947 to be made in grade of 
lieutenant (junior grade) and person 
who has just graduated from dental 
school may not be regarded as eligible 
for initial appointment in grade of 
ee tbiGiniventtanseuninectineoaen 
Promotion eligibility 
In view of additional inducements 
offered physicians and dentists to 
enter military service, such as con- 
structive service credit authorized 
for dentists at time of appointment 
as licutenants (junior grade) in Navy 
and assignment of line running 
mates for promotion purposes pro- 
vided in pars, (b) and (f) of sec. 201, 
Army-Navy-Public Health Service 
Medical Officer Procurement Act 
of 1947, provision in par. (¢) relative 
to temporary promotion of such 
dental officers at any time after 1 
year after completion of dental 
school is not construed as barring all 
promotions of lieutenant (Junior 
grade) dental corps officers until 1 
year after completion of dental 
school 
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Medical and dental officers—Continued 


Navy Dental Corps—Continued 
Promotion el'gibility—Continued 
Dentist who accepted appointment as 
lieutenant (junior grade) in Navy 
Dental Corps upon graduation from 
dental schoo] (June 4, 1958) and who 
was assigned line officer as running 
mate who was eligible for promotion 
to lieutenant 3 days prior to date of 
appointment may not have initial 
appointment regarded as errone- 
ously made in junior grade rather 
than in grade of lieutenant, because 
initial appointments of dental gradu- 
ates are required to be made in 
junior grade and under par. (f) of 
sec, 201, Army-Navy-Public Health 
Service Medical Officer Procure- 
ment Act of 1947, assignments of line 
running mates are required to be 
made in same grade (junior grade); 
however, since officer accepted ap- 
pointment as lieutenant on July 3, 
1958, as result of vacancy, officer’s 
right to pay of that grade from date 
line officer who should have been 
assigned as running mate was pro- 
moted will not be questioned....... 


Promotions 


Effective date—Coast Guard promotions— 
an appointment (dated Mar, 31, 1961) of 
a Coast Guard officer to permanent rank 
of rear admiral under 14 U.S.C. 222 to 
be effective on a prior date (Mar. 24, 
1961), the officer to have such rank from 
an earlier date (Feb, 1, 1961) on which a 
vacancy in grade occurred is an appoint- 
ment required by 14 U.S.C, 221 to be 
made by and with the advice and con- 
sent of the Senate and, in absence of 
some specific statute comes under the 
longstanding rule that Presidential ap- 
pointments made by and with the advice 
and consent of the Senate do not become 
effective until a commission has been 
issued after Senate confirmation, so that 
officer’s promotion which was confirmed 
by the Senate on the date (Mar. 24, 1961) 
specified in the appointment letter may 
not be considered effective prior thereto 
but that date may be considered the 
effective date for pay purposes even 
though the commission was not received 
until a later date 


Temporary 

Saved pay 
Election of greater benefits—commis- 
sioned warrant officer who at time 
of temporary promotion to lieuten- 
ant is assigned public quarters so 
that credit of saved pay and allow- 
ances in his permanent grade by 
reason of deduction of quarters allow- 
ance fs less than actual pay and 
allowances as lieutenant is not re- 
quired to have savings provisions 
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Page | PAY—Continued 
fact concerning benefits or payments 


Temporary—Continued 
Saved pay—Continued 
applicable to temporary promotions 
invoked to deprive member of pay 
and allowances provided for higher 
grade and, therefore member who 
is furnished Govt. quarters may 
elect to receive pay and allowances 
of higher grade even though pay and 
allowances of permarient grade, 
without quarters allowance not 
actually payable, exceed those of 


Items for inclusion or exclusion 
Enlisted member of uniformed serv- 
ices who, when transferred to 
another activity where Govt. mess 
was available, was receiving saved 
pay, including commuted ration 
allowance, as result of temporary 
promotion to officer status, and 
who was not issued written au- 
thorization to mess separately at 
new station may not have absence 
of written authorization consid- 
ered to defeat his right to saved 
ration allowance since it may be 
assumed that such authorization 
would have been issued if he had 
transferred in his enlisted status, 
and issuance of authorization to 
temporary officer who receives 
subsistence allowance at all times 
and is required to make arrange- 
ments for his own meals would not 


Subsistence allowance that enlisted 
member of uniformed services is 
receiving as item of saved pay 
upon promotion as temporary 
officer is alternative to subsistence 
in kind so that when member is 
transferred to activity where Govt. 
messing facilities are available 
thereby losing his right to sub- 
sistence allowance, value of com- 
muted rations may be used in 
determining amount of total com- 
pensation under savings provisions 
applicable to temporary appoint- 


Readjustment payment to reservists on in- 
voluntary release—election validity—al- 
though member of reserve component of 
uniformed services who upon involuntary 
release from active duty elected to receive 
lump-sum readjustment payment under 
Armed Forces Reserve Act of 1952, 50 
U.S.C. 1016, rather than payment of dis- 
ability compensation by Veterans Ad- 
ministration, may not be permitted to 
change election for entitlement to alternate 
benefits under other provisions of law, 
should Administrator of Veterans Affairs, 
whose decisions on questions of law or 


under laws administered by VA are final 
under 38 U.S.C. 211(@), determine that 
election of readjustment pay was not 
valid election and that veteran is entitled 
to disability compensation, veteran is to 
be regarded as indebted for full amount of 
readjustment payment and steps should 
be taken to effect collection of full amount 
of debt before payment of any disability 
compensation is made 


Retired 


Active duty 
Higher grade temporary appointment 
Actual duty performance 

While no amount of service is speci- 
fied in 10 U.S.C. 6151 before Sec. 
of Navy can determine that mem- 
ber of uniformed services has 
served satisfactorily in higher 
grade or rank under temporary 
appointment to be entitled to re- 
tired pay based on higher grade, 
unless active service is actually 
performed in temporary grade 
under conditions requiring duty 
comparable to that encountered 
during normal tour of active duty, 
there would be no evidence upon 
which determination of satisfac- 
tory service could be made; there- 
fore 10 U.S.C. 6151 must be con- 
strued as contemplating that de- 
terminations will be made on basis 
of sufficient actual service in tem- 
porary grade to permit genuine 
appraisal of quality of service of 
member in that grade 

Service by enlisted Marine Corps 
Reserve member in temporary 
grade of commissioned warrant 
officer on only one day, on which 
member performed none of duties 
normally required of officer on 
active duty, does not constitute 
sufficient basis for determination 
by Sec. of Navy that member 
served satisfactorily in higher grade 
within meaning of 10 U.S.C. 
6151(a), which contemplates that 
determination will be made on basis 
of sufficient actual service in tem- 
porary grade to permit genuine 
appraisal of quality of service 
of member in that grade and, there- 
fore, the member is not entitled 
to retired pay based on higher 


Although no minimum amount of 
service is specified in 10 U.S.C. 
1372 before determination may be 
made by Sec. of Armed Force 
concerned that member of uni- 
formed services has served satis- 
factorily in higher grade or rank 
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PAY—Continued 
Retired—Continued 
Active dut y—Continued 
Higher grade temporary appointment— 


Continued 

Actual duty performances—Continued 
under temporary appointment 
to be entitled to retired pay based 
on higher grade, statute must be 
construed as contemplating that 
determinations will be made on 
basis of sufficient actual service in 
temporary grade to permit genuine 
appraisal of quality of service of 
member in that grade, for unless 
duty is actually performed in tem- 
porary grade under conditions 
requiring duty comparable to that 
encountered during normal tour 
of duty, there would be no evi- 
dence upon which determination 
of satisfactory service could be 


Service by enlisted Marine Corps 
member in temporary grade of 
commissioned warrant officer on 
only 1 day, on which member 
did not perform any of duties 
normally required of officer on 
active duty, does not constitute 
sufficient basis for determination 
by Sec. of Navy that member 
served satisfactorily in higher 
grade within meaning of 10 U.8.C. 
1372, which contemplates that 
determination will be made on 
basis of sufficient actual service in 
temporary grade to permit genu- 
ine appraisal of quality of service 
of member in that grade, and, 
therefore, member is not entitled 
to retired pay based on higher 


Additional—erxtraordinary heroism. (See 

Pay, retired, combat citations) 

Advancement on retired list 

Enlisted member advanced to officer 
grade—combat citations. (See Pay, 
retired, combat citations, enlisted man 
advanced to rank of officer on retired 
list) 

Highest pay benefite—Marine Corps 
officer serving on active duty as major 
general who on date of retirement is 
appointed to grade of lieutenant gen- 
eral under 10 U.S.C. 5233 and who 
after May 20, 1958—date of act increas- 
ing pay rates and creating new pay 
grades for lieutenant generals—serves 
on active duty in grade of lieutenant 
genera] for more than period prescribed 
by sec. 3(b) of 1958 act is considered to 
have been retired in grade of lieutenant 
general under 10 U.S.C. 5233 so that 
upon return to inactive status his 
right to have retired pay recomputed 
as specifically provided in sec. 3(b) of 
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Retired—Continued 
Advancement on retired list—Continued 
1958 act is not abridged by 10 U.S.C. 
1402(a) which authorizes members 
who serve on active duty after retire- 
ment to have their retired pay based 
on grade in which member is eligible 


Annuity elections for dependents 
Contribution indebtedness—under sur- 
vivorship annuity plan for members of 
uniformed services when member dies 
who was receiving disability compen- 
sation rather than retired pay and 
who has failed to deposit monthly 
payments required under 10 U.S.C. 
1438 to cover annuity, actuarial sound- 
ness of plan precludes payment of any 
annuity to widow until all monthly 
contributions, plus interest, are paid, 
and, even though liquidation of debt 
will take a long time, annuity payment 
account should be established and 
amounts withheld from beneficiary 
should be deposited into Treasury as 
provided in 10 U.8.C, 1438............ 


Correction of erroneous elections 
Ineligibility of member—Navy officer 
who after making survivor annuity 
election under 10 U.S.O. 1431 at 
time when he was not eligible by 
reason of service disqualification to 
make election executes identical elec- 
tion 1 month prior to retirement 
and after Oct. 4, 1961, date when 10 
U.S.C, 1431 was amended to grant 
for first time family protection 
coverage to members who had com- 
pleted 18 years of service, if election is 
made at least 3 years before entitle- 
ment to retired pay, and further 


amended to permit members to 
make corrections in elections, must 
have second election regarded as new 
election rather than as corrected 
election under 10 U.S.C. 1431(d), 
which provides for correction not 
validation of elections, and, there- 
fore, since identical election was not 
made at lease 3 years before member 
was granted retired pay, officer is not 
covered by family protection plan. 


Voluntary retirement savings rights 


Navy officers who elected not to be 
covered by serviceman‘s family 
protection plan provided under 
10 U.S.C. 1431 (formerly referred 
to as survivor annuity plan under 
Uniformed Services Contingency 
Option Act of 1953), and who, 
when retired at earlier than nor- 
mal date pursuant to act of Aug. 
11, 1959, which saved to such 
officers rights incident to annuity 
election changes or revocations, 
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PAY—Continued Page | PAY—Continued 
Retired—Continued Retired—Continued 
Annuity elections for dependents—Con. Annuity elections for dependents—Con. 
Correction of eroneous elections—Con. tary because of inadvertent handling 
Voluntary retirement savings rights— of member’s file, during which time 


Continued 
desire to be covered by 10 U.S.C. 
1431 may not have original election 
not to participate considered elec- 
tion of plan to invoke savings pro- 
visions in 1959 act which merely 
saved election rights with respect 
to corrections and revocations 
rather than created new rights... 

Navy officer who, after revocation 
of initial survivor annuity election 
under 10 U.S.C. 1431, makes 
second election 2 days before his 
retirement under act of Aug. 11, 
1959, 10 U.S.C. 5701 note, but 
after enactment of act of Oct. 4, 
1961, which removed restriction 
against new elections by members 
who had revoked prior elections 
provided that such new elections 
are made at least 3 years before 
entitlement to retired pay, has not 
made valid election meeting 3-year 
requirement in 1961 act, nor may 
such second election be regarded as 
change or modification of subsist- 
ing election to come under survivor 
annuity election savings pro- 
visions in sec, 3 of act of Aug. 11, 
1959, and, therefore, member is 
not covered by survivor annuity 
plan provided in 10 U.S.C. 1431... 

Original survivor annuity elections 
made within 1 month of earlier 
than normal retirement under 
act of Aug. 11, 1959, 10 U.S.C. 
5701 note by Navy officers who 
were eligible by reason of comple- 
tion of 18 years’ service to make 
elections under act of Oct. 4, 
1961, 10 U.8.C. 1431, which also 
required that elections be made 
within 3 years of date of entitle- 
ment to retired pay, are not valid 
elections meeting 3-year require- 
ment under 1961 act and change 
of such invalid election by Navy 
member would have no effect to 
bring election under savings pro- 
visions in sec. 3 of act of Aug. 11, 
1959, 10 U.S.C. 5701 note. ........ 


member died and P.L, 87-381, ap- 
proved Oct. 4, 1961, 10 U.S.C. 1446, was 
enacted restricting participation by 
members with less than 18 years of 
of service, delay should not be 
imputed to widow to vitiate any 
rights that had been timely perfected 
but for administrative delay; there- 
fore, election is regarded as timely and 
as effective from date of member’s 
retirement so that restrictions in 10 
U.S.C, 1446 are not for application... 
Overpayments 
Erroneous annuity deductions—the 
failure of Govt. to make proper 
survivor annuity deductions from 
retired pay of member of the uni- 
formed services, so that less money 
was withheld from the retired pay 
than was required for purchase of 
the annuity, causes a deficit in the 
annuity plan which, under the law, 
is required to be self-sustaining; 
accordingly, unless the widow of 
the member pays the amount re- 
quired from her own funds, the 
annuity payments to her may be 
reduced in an amount sufficient to 
cover the overpayments. 


Waiver—the failure of the Govt. to 
withhold from the retired pay of 
&@ member of the uniformed services 
the amounts necessary to purchase 
& survivor annuity may not be con- 
sidered overpayment of an annuity 
to a designated beneficiary under 
10 U.S.C, 1431-1444 so as to permit 
invocation of the waiver authority 
in 10 U.S.C, 1442 


Readjustment of retired pay 
Navy Reserve member who, after 
notice in 1958 that Sec. of Navy had 
approved disability retired pay on 
basis of review board finding of 
permanent incapacity incurred in 
line of duty, executed annuity 
option election but who, as 4 result 
of Court of Claims holding in Ham- 
rick case, 120 Ct. Cl. 17, became 
eligible for disability retired pay 


Incompetents—time for election—where retroactive to date of release to 
there is delay of 4 months between inactive duty (1946), may have 
time wife of Marine Corps member, approval that member was qualified 
with less than 18 years of service, for retired pay, coupled with in- 
selected survivor annuity option and terpretation in Hamrick case re- 
requested Sec, of Navy to make elec- garded as determination that 
tion on behalf of member who, on same member was retired member in 
day, had been determined mentally 1946 and in receipt of retired pay 
incompetent and placed on temporary from date of release from active 
disability retired list, and time final duty, so that under Uniformed 
action on election was taken by Secre- Services Contingency Option Act 
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Annuity elections for dependents— Con. Annuity elections for dependents—Con. 
Readjustment or retired pay—Con. Revocation—Continued 
of 1953, 10 U.8.C. 1431-1444—effec- New election propriety—Continued 
tive Nov. 1, 1953—member would of Oct. 4, 1961, which amended 
have been entitled to make annuity 10 U.S.C, 1431 to permit new 
election as retired member based survivor annuity elections by 
upon eligibility of his beneficiaries members who had revoked pre- 
on Nov. 1, 1953, and deductions vious elections, provided that new 
from his retired pay should be elections are made at least 3 years 
computed on basis of beneficiaries prior to date of entitlement to 
named in delayed option election retired pay, executed revocation 
as of their ages on Nov. 1, 1953...... 467 of election and then, only 2 days 
The fact that Naval Reserve member before retirement, made new elec- 
has claimed and been paid disability tion has made timely revocation 
retired pay prior to Mar. 1, 1958, by operation of savings provisions 
date of Secretary’s approval of re- of sec, 3 of 1959 act, even though 
view board findings of disability revocation was made less than 3 
incident to military service on basis years prior to retirement, and 
of Hamrick decision, 120 Ct. Cl. 17, second election not being made 
is not criterion for determination of within 3-year period prescribed in 
effective date of eligibility of bene- 1961 act is not valid, and, therefore, 
ficiaries under member’s annuity member is not covered by retired 
option election, rather, such eligi- servicemen’s family protection 
bility is determined on basis of plan provisions of 10 U.S.C. 1431. 743 
status in which action of review Reinstatement—revocation of survivor 
board and Sec. of Navy has placed annuity election made by Navy 
member, and, regardless of his member more than 5 years before 
claim for pay, if that action he would have completed required 
retroactively places member in “‘re- 26 years of service for involuntary 
tired member” status as of Nov. 1, retirement under 10 U.S.C. 6379 
1953—effective date of Uniformed constituted valid revocation under 
Services Contingency Option Act 10 U.S.C, 1431 which, at the time, 
of 1953, 10 U.S.C. 1431-1444—annuity required that revocations become 
elected must be computed on that effective if 5 years elapsed before 
RUN Seer che ee EL 467 retirement and denied further 
survivorship annuity coverage after 
Revocation valid revocation, and request for 
New election propriety cancellation of revocation and rein- 
Navy officer who, after revocation statement of original election made 
of initial survivor annuity election after member was covered by act 
under 10 U.S.C. 1431, makes of Aug. 11, 1959, permitting volun- 
second election 2 days before his tary retirement of members sched- 
retirement under act of Aug. 11, uled for involuntary retirement was 
1959, 10 U.S.C. 5701 note, but without legal effect.............-..- 628 
after enactment of act of Oct. 4, Termination 
1961, which removed restriction Refund of deductions—termination 
against new elections by members of survivor benefit coverage of 
who had revoked prior elections member of uniformed services under 
provided that such new elections 10 U.S.C. 1431-1444 does not provide 
are made at least 3 years before basis for refund of survivor annuity 
entitlement to retired pay, has deductions and/or remittances unless 
not made valid election meeting member meets requirements of 10 
3-year requirement in 1961 act, U.S.C. 1439, which provisions are 
nor may such second election be strictly limited to members on 
regarded as change or modification temporary disability retired list of 
of subsisting election to come Armed Force who have elected 
under survivor annuity election annuity and who have been removed 
savings provisions in sec. 3 of act from temporary disability retired 
of Aug. 11, 1959, and, therefore, list for any reason other than retire- 
member is not covered by survivor ment or grant of retired pay......-- 138 
annuity plan provided in 10 Waiver of retired pay 
I, Pe raidittncticctiemins 743 


Navy member who, prior to his 


early retirement under act of Aug. 


11, 1959, 10 U.8.C. 5701 note, but 
subsequent to enactment of act 


To permit member of uniformed 
services to relinquish retired pay 
in order to receive annuity benefits 
under Civil Service Retirement 
Act, 6 U.8.C, 2251-2262, or 
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may second election, which was re- 


Waiver of retired pay—Continued 
disability compensation under Fed- 
eral Employees’ Compensation 
Act, 5 U.S.C. 751-780, without 
resignation or removal from re- 
tired list and without payment of 
amounts required for survivor 
annuity which he had elected to 
purchase would be tantamount to 
revocation of annuity election 
which is not permitted under 10 
U.S.C. 1431; therefore, member’s 
survivor coverage is not automa- 
tically terminated by relinquish- 
ment of retired pay when he re- 
mains on retired list and member 
is required under 10 U.S.C. 1438 
to pay to Treasury equivalent 
amount that would have been 
deducted from retired pay for 
survivor annuity 

In absence of request by member of 
uniformed services for termina- 
tion of, or resignation from, his 
retired status incident to relin- 
quishment of retired pay while in 
receipt of annuity benefits under 
Civil Service Retirement Act, 5 
U.S.C. 2251, or disability com- 
pensation as civilian employee 
under Federal Employees’ Com- 
pensation Act, 6 U.S.C. 751, mem- 
ber’s survivor annuity coverage 
under 10 U.8.C. 1481 may not be 
terminated at request of either 
member alone or of member and 
his beneficiary, and, therefore, 
member is required under 10 
U.S.C. 1438, to pay to Treasury 
amount that would have been 
deducted from his military retired 
psy for survivor annuity election. 

Time for election—voluntary retire- 

ment—Navy member who, after 

accomplishing valid revocation of 
survivorship annuity election pur- 
suant to 10 U.S.C. 1431 five years 
prior to involuntary retirement under 
10 U.8.C. 6379, executes another elec- 
tion with same options as in original 
election shortly before voluntary re- 
tirement under 10 U.S.C. 6323 and 
after 10 U.S.C. 1431 was amended by 
act of Oct. 4, 1961, to permit changes or 
revocations to become effective if made 
at least 3 years prior to entitlement 
to retired pay and to remove restric- 
tion against further coverage after 
revocation, may not have second elec- 
tion regarded as valid election because 
it was not made 3 years before 
retirement under 10 U.S.C. 6323, nor 


assertion of original election rather 
than change, be regarded as change 
under exception in act of Aug. ll, 
1959, applicable to officers voluntarily 
retired after being scheduled for 
involuntary retirement 


Combat citations 
Enlisted man advanced to rank of 


officer on retired list—Navy enlisted 
member who, prior to transfer to 
Fleet Reserve had been specially 
commended for extraordinary heroism 
and who, after subsequent active 
duty was placed on retired list under 
provisions of Naval Reserve Act of 
1938 relating to enlisted men and later 
advanced on retired list to lieutenant 
under sec. 10 of act of July 24, 1941, as 
amended, is retired as enlisted man 
rather than officer so that increased 
retired pay benefits of sec. 412(a), 
Officer Personnel Act of 1947, for 
officers specially commended for 
heroism are not applicable, and record 
correction action to show advance- 
ment to grade of lieutenant com- 
mander by reason of having been 
specially commended pursuant to 
sec. 412(a) of 1947 act is ineffective 
to entitle member to increased retired 


Retainer pay Increases 
A Navy enlisted member who con- 
tinues on active duty after transfer 
to Fleet Reserve under 10 U.S.C. 
6330, at which time he was 
eredited with extraordinary hero- 
ism in line of duty, is entitled on 
post-transfer relief from active 
duty under the express provisions 
of 10 U.S.C. 6330(c) to have the 
active duty after transfer and the 
10 percent increase for extraordi- 
nary heroism reflected in compu- 
tation of retainer pay under the 
formula in 10 U.S.C. 1402 at the 
basic rates of pay provided in the 
pay increase act of May 20, 1958, 
the post-transfer relief from active 
duty having been effected after 
May 31, 1958, the effective date of 
the pay increase act of May 20, 


A Navy enlisted member who at 
time of transfer to Fleet Reserve 
in 1950 was credited with extraor- 
dinary heroism in line of duty 
and elected to receive retainer pay 
computed under the act of Aug. 
10, 1946, and who served on active 
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Retired—Continued 
Combat citations—Continued 
Fleet reservist —Continued 
Retainer pay increases—Continued 
duty subsequent to transfer is 
entitled by reason of the election 
to have retainer pay computed 
under 10 U.S.C. 6330 and 6331 
effective Aug. 10, 1956, which 
authorizes payment of 10 percent 
for extraordinary heroism in addi- 
tion to increases on eccount of 
active duty after transfer, the 
member not having been retired 
prior to Aug. 10, 1956, is not pre- 
cluded by sec. 49(f) of act of Aug. 
10, 1956, from receiving an increase 
in reteiner pay under the 1956 


Navy enlisted members who were 
transferred to the Fleet Reserve 
prior to Aug. 10, 1956—the date of 
the act which authorized an elec- 
tion of pay under the act of Aug. 
10, 1946, and 10 U.8.C. 6330 and 
6331 or under laws in effect prior 
to Aug. 10, 1946—who were not 
retired prior to Aug. 10, 1956, and 
who elected to have retainer pay 
computed under sec. 204 of Naval 
Reserve Act of 1938 and sec. 516 of 
Career Compensation Act of 1949 
as of Aug. 9, 1956, based upon 
rates of pay prescribed in Career 
Compensation Act, may have 
retainer pay computed under 10 
U.S.C. 6330, effective Aug. 10, 
1956, which esuthorizes payment 
of 10 percent for extraordinary 
heroism in addition to increases 
on account of active service per- 
formed after transfer to Fleet 


When sec. 47 of act of Aug. 10, 1956, 
amending sec. 9 of act of Aug. 10, 
1946, which provides that mem- 
bers of Navy who become eligible 
for transfer to Fleet Reserve 
may elect retainer and retired pay 
under act of Aug. 10, 1946, and 
10 U.S.C. 6330 or under laws in 
effect prior thereto is read with 
10 U.8.C. 6330 which authorizes, 
effective Aug. 10, 1956, payment of 
10 percent for extraordinary 
heroism in addition to increases 
for active service after transfer, 
the general provision of sec. 49(f) 
precluding changes in retired or 
retainer pay by reason of the 1956 
act may be regarded as overcome; 
therefore, a retired Fleet re- 
servist who elected to receive 
retainer pay under act of Aug. 10, 
1946, and had not been retired 
prior thereto is entitled to retainer 
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Retainer pay Iincreases—Continued 
pay computed under 10 U.8:C, 
6330, which authorizes payment 
for extraordinary heroism in addi- 
tion to increases for active service 
after transfer to Fleet Reserve.. .. 
Navy members who elected upon 
transfer to Fleet Reserve to have 
retainer pay computed under act 
of Aug. 10, 1946, are not required 
or authorized by either sec. 47 of 
act of Aug. 10, 1956, or 10 U.S.C. 
6330, effective Aug. 10, 1956, to 
make new elections, because of 
performance of active service 
after transfer to Fleet Reserve, 
in order to receive credit for extra- 
ordinary heroism or for post- 
transfer active service since such 
increased pay automatically flows 
from fact that members elected to 
receive retainer pay under pro- 
visions of the 1946 act rather than 
under the provisions of prior 
Piticdcuntnadtivibaekienbieenase 

Concurrent military retired and civilian 
service pay. (See Compensation, double, 
concurrent military retired and civilian 
service pay) 

Courts-martial sentences—forfeiture—re- 
tired enlisted member who had dis- 
honorable discharge portion of court- 
martial sentence of dishonorable dis- 
charge, forfeiture of pay and allowances, 
and confinement to hard labor for 3 
years, remitted upon expiration of 
period of confinement may have for- 
feiture part of sentence regarded as 
only applicable to period of confinement 
so that thereafter member may be con- 
sidered to have reverted to retired status; 
however, in view of broad language of 
automatic pay reduction provisions of 
par. 126e of Manual for Courts-Martial, 
its application to retired enlisted member 
is too doubtful, in absence of clarification 
by courts, to permit payment of retired 
pay in excess of that authorized for pay 
grade E-1 but after member was ad- 
vanced on retired list under 10 U.S.C. 
3964 to officer grade he is entitled to 
increased retired pay 

Disability 
Approval requirement—a judgment by 

stipulation awarding disability retired 
pay to Naval Reserve member who 
never had Naval review board’s recom- 
mended finding of physical disability 
at time of release from active duty 
approved by Sec. of Navy as required 
under sec, 1453, R.S., 34 U.S.C. 417 
(1946 Ed.), for entitlement of disability 
retired pay does not meet requirements 
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of law for qualification of member for Members who served in higher rank 


subsequent payments of disability 


than at retirement—Continued 


retired pay after period of judgment Service status—Continued 


and, in absence of court decision hold- 
ing that action of Sec. of Navy was 
arbitrary or capricious, or of correc- 
tion of records, disability retired pay 
after period of judgment is not author- 
ized. Modified by 42 Comp Gen.— 
(B-127335, Jan. 21, 1963) 
Members who served in higher rank 
than at retirement 
Reserve grade—promotion of warrant 
officer day after release from active 
duty for physical disability from 
grade (W-2), to chief warrant officer 
grade (W-3), grade not previously 
held by member, which promotion 
was made concurrently upon his 
transfer to Retired Reserve is pro- 
motion while on retired list which 
does not have any effect on his 
retired pay in absence of statutory 


Service by enlisted Marine Corps 
member in temporary grade of 
commissioned warrant officer on 
only 1 day, on which member 
did not perform any of duties 
normally required of officer on 
active duty, does not constitute 
sufficient basis for determination 
by Sec. of Navy that member 
served satisfactorily in higher 
grade within meaning of 10 U.S.C. 
1372, which contemplates that 
determination will be made on 
basis of sufficient actual service 
in temporary grade to permit 
genuine appraisal of equality of 
service of member in that grade, 
and, therefore, member is not 
entitled to retired pay based on 
higher grade 


provision authorizing increased re- Years of service v. percentage of dis- 


tired pay and fact that member held 
only Reserve grade (W-2) while 
serving on active duty at time of 
retirement does not bring him under 
holding in Tracy v. U.S., 136 Ct. Cl. 
211, permitting pay on higher perma- 
nent grade in reserve component; 
therefore, although member is not 
entitled to have his retired pay com- 
puted on chief warrant officer grade 
(W-3), he is entitled to have his 
retired pay computed on grade 
W-2 under formula 4 in 10 U.8.C. 


Although no minimum amount of 
service is specified in 10 U.S.C. 
1372 before determination may be 
made by Sec. of Armed Force 
concerned that member of uni- 
formed services has served satis- 
factorily in higher grade or rank 
under temporary appointment to 
be entitled to retired pay based 
on higher grade, statute must be 
construed as contemplating that 
determinations will be made on 
basis of sufficient actual service in 
temporary grade to permit genu- 
ine appraisal of quality of service 
of member in that grade, for unless 
active duty is actually performed 
in temporary grade under condi- 
tions requiring duty comparable 
to that encountered during normal 
tour of duty, there would be no 
evidence upon which determina- 
tion of satisfactory service could 
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ability basis 

Members of uniformed services who, 
when retired for physical disability 
in active duty grade lower than 
higher grade held in Reserve, elected 
to receive retired pay under 
laws in effect prior to Oct. 1, 1949— 
effective date of Career Compen- 
sation Act of 1949—are eligible for 
retired pay in higher grade on 
basis of years of service under 
Tracy, Lowell and Budd decisions 
(136 Ct. Cl. 211; 141 id. 111; id. 123), 
the effect of sec. 411 of the act 
which gives members retired for 
disability prior to Oct. 1, 1949, the 
right to qualify for disability 
retirement under Title IV of the 
act, being to give members further 
election to have their pay com- 
puted on either years of service or 
percentage of disability basis as 
provided in sec. 402(d) of act. 

A member of uniformed services 
whose military records showing 
retirement for disability prior to 
Oct. 1, 1949—effective date of 
Career Compensation Act of 
1949—in active duty grade less 
than member’s permanent Re- 
serve grade and election under 
sec, 411 of act to receive retired 
pay on basis of laws in effect prior 
to Oct. 1, 1949, were corrected to 
show that timely election was 
made to receive retired pay in 
higher Reserve grade based on 
years of service is entitled to re- 
ceive adjustment of disability 
retired pay based on years ofservice 
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Disability—Continued 
Members who served in higher rank 
than at retirement—Continued 
Years of service v. percentage of dis- 
ability basic—Continued 
in higher grade, the effect of sec. 
411 of act, which gives members 
retired for disability prior to Oct. 
1, 1949, the right to elect to qualify 
for disability retirement under 
Title IV of act, being to give mem- 
bers further election to have re- 
tired pay computed on either 
years of service or on percentage of 
disability as provided in sec. 402 
Be iia icnccdusdvccncedecccess 
Other retirement benefite—Marine 
Corps member who, when placed 
on temporary disability retired list, 
met service requirements for transfer 
to Fleet Marine Corps Reserve under 
10 U.S.C. 6330 is regarded as having 
his pay rights fixed by laws relating 
to disability retirement rather than 
laws applicable to persons released to 
inactive duty as Fleet reservists, and 
although retainer pay computed 
under 10 U.S.C. 6330 would entitle 
member to larger amount, term “‘re- 
tired pay” in 10 U.8.C. 1401 must be 
accorded its usual meaning which 
does not include “retainer pay” in 
absence of anything in legislative 
history of the section to indicate dif- 
ferent Congressional intent; therefore, 
so long as member remains on tem- 
porary disability retired list he is not 
entitled to retainer pay.............. 
Physical examination for promotion de- 
termination—physical examination in 
connection with hospitalization, treat- 
ment and transfer to temporary dis- 
ability retired list of Marine Corps 
lieutenant, who at time of examina- 
tion had been selected for promotion 
to temporary grade of captain, but 
who was not eligible for promotion 
because vacancy in that grade had not 
occurred, is not pbysical examination 
having any connection or relation to 
promotion to be considered promotion 
examination under 10 U.8.C. 1372(4) 
to entitle member to disability retired 
pay at higher grade, even though 
physical examination might constitute 
member’s “most recently reported 
physical examination” under 
BECNAYV Instruction 6120.2......... 
Service credit for civilian retirement 
To permit retired member of uni- 
formed services, who qualified for 
civil service retirement annuity for 
former Members of Congress on 
besis of credit for active military 
service and Congressional service, 
to have military service excluded 
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Continued 
from computation of annuity in 
order to receive reduced annuity 
and disability retired pay would be 
to give Member double benefit 
based on same military service 
contrary to sec. 401 of Civil Service 
Retirement Act, 5 U.S.C. 2253(b), 
which precludes Member who is 
awarded retired pay on account of 
military service from having mili- 
tary service included in establishing 
entitlement to annuity, unless 
retired pay is received on account of 
service-connected disability in- 
curred in combat or caused by 
instrumentality of war; therefore, 
Member whose disability does not 
come within either of those two 
categories may not be paid disability 


Retired member of uniformed services 
who when he applied for civil service 
retirement annuity based on service 
as Member of Congress and on ac- 
tive military service was entitled to 
receive disability retired pay but 
who was not eligible for civilian 
annuity without credit for military 
service must be regarded as actually 
or constructively waiving or re- 
linquishing his right to receive 
retired pay in order to receive 
larger Member annuity...........-. 


Service prior to November 12, 1918 


Second retirement 
Under sec. 402(i) of Career Compen- 
sation Act of 1949, 10 U.S.C. 1215, 
which extends to all members 
of reserve components hereto- 
fore retired because of disability 
the same pay, rights, benefits 
and privileges provided by law 
or regulation for retired mem- 
bers of the Regular services, a 
member of uniformed services 
who served in the naval forces 
prior to Nov. 12, 1918, and who, 
after placement on retired list of 
Naval Reserve Force by reason of 
disability, serves on active duty 
and is re-retired is entitled by 
virtue of election made under 
authority of sec. 411 of Career 
Compensation Act to benefits of 
par. 4 of sec. 15 of Pay Readjust- 
ment Act of 1942, 37 U.S.C. 115, 
and therefore may have inactive 
time on retired lst credited in 
computation of retired pay effec- 
tive from Oct. 1, 1949, based on 
rates of pay prescribed in law that 
were in effect on Sept. 30, 1949, 
plus all percentage increases - . 
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Service prior to November 12, 1918—Con. 


Second retirement—Continued 
The holding in Andrews, et al. 
(Robert 8. Raymond, Pitf. No. 
3) v. U.S., Ct. Cl. No. 240-58, and 
Darling v. U.S., Ct. Cl. No, 229- 
58, that members of uniformed 
services retired for physical dis- 
ability prior to Oct. I, 1949—the 
date of Career Compensation Act 
of 1949—are entitled pursuant to 
elections made under sec. 411 of 
Career Compensation Act of 1949, 
37 U.S.C. 281, to have retired pay 
computed on basis of 402(i) of Career 
Compensation Act, 10 U.S.C. 
1215, at rate of 75 percent of pay 
authorized by par. 4 of sec. 15 of 
Pay Readjustment Act of 1942, 
37 U.S.C. 115, is to be distin- 
guished from holding in Palmer v. 
U.S., 139 Ct. Cl. 376, that an 
election under sec. 411 of Career 
Compensation Act by an officer 
previously retired is not a retire- 
ment under 1949 act and there is 
no provision of law under which 
he can have retirement pay based 
on 75 percent of the rates of the 
Career Compensation Act........- 


Service qualification—Marine Corps 
officer who, while serving on active 
duty as captain, was selected by 
promotion board convened under 
authority of act of July 24, 1941, 34 
U.S.C. 350-350h, for temporary promo- 
tion to major from list of ‘‘most senior 
officers” compiled pursuant to Navy 
directive and who was retired for 
disability as result of physical ex- 
amination for promotion is regarded 
as having met eligibility provision for 
temporary promotion in sec. 402(d) 
Career Compensation Act of 1949, now 
10 U.8.0. 1372(8) and (4), which 
requires promotion to be based “upon 
cumulative years of service in rank, 
grade or rating’ under rule in Ferguson 
v. U.S., Ot. Cl. No. 367-58, decided 
Dec. 6, 1961, based on similar inter- 
pretation of term ‘‘most senior officers”’ 
and, therefore, member is entitled to 
adjustment of disability retired pay 
based on grade of major from date of 
placement on temporary disability 
retired list 

Effect of act of September 1, 1954, prohibit- 
ing payment to persons convicted of 
certain offenses 

False claims 
Member of National Guard of U.S. 

(Miss. National Guard) who was 
convicted of prescribing false claims 
under 18 U.S.C. 73 (1940 Ed.) which 


ing payment to persons convicted of 
certain offenses—Continued 
False claims—C ontinued 

is now codified in 18 U.S.O. 495 and 
is not one of specific offenses enu- 
merated in cl. (1) of sec. 1 of act of 
Sept. 1, 1954, precluding receipt of 
retired pay by officers convicted of 
certain offenses, has not been con- 
victed of an offense under cl. (1) of 
sec. 1 of 1954 act to disqualify mem- 
ber from receiving retired pay, 
even though there are similarities 
between fraud provisions in 18 
U.S.C. 73 and 18 U.S.C. 80—the 
latter section having been codified 
in part in 18 U.S.C, 287 which is 
included as one of offenses in 1954 
act, however, if record establishes 
that offense was committed in 
exercise of member’s authority, 
influence, power or privileges as an 
officer of U.S. within meaning of 
cl. (2) of sec. 1 of 1954 act, invoca- 
tion of retired pay withholding 
provisions would be proper 

Although there are similarities be- 
tween the fraud provisions in 18 
U.S.C. 73 under which member of 
State National Guard was convicted 
and 18 U.S.C. 80 (both in 1940 Ed.), 
the latter section having been re- 
codified in part in 18 U.S.C. 287, 
which is one of offenses enumerated 
in cl. (1) see. 1 of act of Sept. 1, 1954, 
precluding receipt of retired pay by 
officers of U.S. convicted of certain 
offenses, an assumption that mem- 
ber was convicted under 18 U.S.C. 
80 may not be made; to invoke 
retired pay withholding provisions 
in 1954 act, record must affirmatively 
establish that member was convicted 
under 18 U.S.C. 80 

Conviction of member of National 
Guard of U.S. (Miss. National 
Guard) under 18 U.S.C. 73 (1940 
Ed.)—now codified as 18 U.S.C. 
498—which concerns fraudulent doc- 
uments in connection with de- 
frauding U.S. and which is not one 
of offenses enumerated in cl. (1), 
sec. 1 of act of Sept. 1, 1954, § U.S.C. 
2282, precluding receipt of retired 
pay by persons convicted of certain 
offenses, does not in itself disqualify 
member from receiving retired pay 
and, therefore, in order for convic- 
tion under 18 U.S.C. 73 to disqualify 
member from receiving retired pay, 
the offense must be an offense com- 
mitted in exercise of his authority, 
influence, power, or privileges as 
officer of U.S. as specified in cl. (2) 
of sec. 1 of 1954 act 
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iting payment to persons convicted of 
certain offenses—Continued 


Nolo contendere plea—a plea of “‘nolo 


contendere” by member of National 
Guard of U.8. (Miss. National Guard) 
to indictment for prescribing false 
claims against U.S. under 18 U.S.C. 73 
must be regarded as having same force 
and effect as conviction under plea of 
guilty in application of act of Sept. 1, 
1954, which precludes receipt of re- 
tired pay by members convicted of 
certain offenses, in absence of defini- 
tion of words “convicted” and ‘“‘con- 
viction” in 1954 act and pending 
authoritative judicial decision 


Offenses within authority, influence, 


etc., of member 

In determination of whether an offense 
for which a captain in National 
Guard was convicted was “‘com- 
mitted in exercise of his authority, 
influence, power, or privileges as 
officer or employee of Govt.” within 
meaning of cl. (2), sec. 1 of act of 
Sept. 1, 1954, which precludes 
receipt of retired pay, the mere fact 
that member was captain in Na- 
tional Guard at time would have no 
bearing on the matter 

Enlisted member of uniformed services 
who was convicted by court-martial 
of forgery in connection with receipt 
of casual payment, which is payment 
authorized to be made where no 
regular finance service is provided 
and personal circumstances of mem- 
ber show need for such payment, ifs 
regarded as having committed of- 
fense within exercise of member’s 
“privileges” as that term is used 
in sec. 1, cl. (2), act of Sept. 1, 1954, 
5 U.8.C. 2282, which precludes 
receipt of retired pay by members 
convicted of certain offenses, mem- 
ber having right to apply for and to 
receive such casual payments; there- 
fore, payment of retired pay to 
member is not authorized 


Election of pay computation method 


Most favorable formula—although re- 
tired Marine Corps member who, 
without retired pay election, has been 
receiving retired pay computed 
under sec, 202(d), Career Compensa- 
tion Act of 1949, for retirement in 1934 
in enlisted grade, even through he 
had been advanced on retired list to 
quartermaster clerk (warrant officer) 
under act of May 7, 1932, is not re- 
quired to make retired pay election 
under either sec. 202(d) or 511(b), 
because from Oct. 1, 1949—date of 
Career Compensation Act of 1949— 


member {ts entitled to retired pay 
under provision which gives him 
greater retired pay and if conditions 
change—as they did for member under 
sec. 5 of Career Incentive Act of 1955— 
he is entitled to recomputation under 
more favorable method—such right to 
change not having been terminated 
until June 1, 1958—he {is not entitled 
to retired pay as warrant officer in 
absence of satisfactory service deter- 
mination required under sec, 511(b) -- 
Retroactive—member of uniformed serv- 
ices who, on basis of correct informa- 
tion that retired pay he was receiving 
under laws prior to Career Compensa- 
tion Act of 1949 was equal to retired 
pay then payable under different 
methods of computing retired pay in 
sec. 411 of 1949 act, did not make 
election under sec. 411(B) prior to 
expiration of time limitation may not 
have failure to elect regarded as equiv- 
alent of election of saved pay under 
sec, 511(a), pursuant to Gover case 
(Fagan, e al. v. U.S., Ct. Cl. No. 
535-57, decided May 4, 1960), for 
automatic recomputation of retired 
pay to receive increased amount under 
Career Incentive Act of 1955, right to 
elect to be covered by sec. 511 is per- 
sonal to member and can be exercised 
only after consideration of various 
factors, including income tax con- 
siderations, known only to member; 
therefore, legality of permitting elec- 
tion retroactive to 1955 act by members 
who now find it to their advantage 
is too doubtful to warrant approval... 


Election of retired pay 


Re-retirement 
Under sec. 402(i) of Career Compensa- 
tion Act of 1949, 10 U.8.C. 1215, 
which extends to all members of 
reserve components heretofore re- 
tired because of disability the same 
pay-rights, benefits and privileges 
provided by law or regulation for 
retired members of the regular serv- 
ices, a member of uniformed services 
who served in the naval forces prior 
to Nov. 12, 1918, and who, after 
placement on retired list of Naval 
Reserve Force by reason of dis- 
ability, serves on active duty and 
is re-retired is entitled by virtue of 
election made under authority of 
sec, 411 of Career Compensation Act 
to benefits of par. 4 of sec. 15 of 
Pay Readjustment Act of 1942, 87 
U.8.C, 115, and therefore may have 
inactive time on retired list credited 
in computation of retired pay effective 





INDEX DIGEST 903 


PAY—Continued 
Retired—Continued 


Page | PAY—Continued 
Retired—Continued 


Election of retired pay—Continued 
Re-retirement—Continued 
from Oct. 1, 1949, based on rates 
of pay prescribed in law that were 
in effect on Sept. 30, 1949, plus all 
percentage increases 
The holding in Andrews, et al, (Robert 
8. Raymond, Pitf. No. 3) v. U.S., 
Ct. Cl. No. 240-58, and Darling v. 
U.S., Ct. Cl. No, 220-58, that 
members of uniformed services 
retired for physical disability prior 
to Oct. 1, 1949—the date of Career 
Compensation Act of 1949—are en- 
titled pursuant to elections made 
under sec, 411 of Career Compensa- 
tion Act of 1949, 37 U.S.C. 281, to 
have retired pay computed on basis 
of 402(i) of Career Compensation 
Act, 10 U.S.C. at 1215, rate of 75percent 
of pay authorized by par. 4 of sec. 
15 of Pay Readjustment Act of 
1942, 37 U.S.C, 115, is to be distin- 
guished from holding in Palmer v. 
U.S., 139 Ct. Cl. 376, that an elec- 
tion under sec, 411 of Career Com- 
pensation Act by an officer pre- 
viously retired is not a retirement 
under 1949 act and there is no pro- 
vision of law under which he can 
have retirement pay based on 75 
percent of the rates of the Career 
Compensation Act 
Enlisted v. officer status—combat cita- 
tlons—Navy enlisted member who, 
prior to transfer to Fleet Reserve had 
been specially commended for extra- 
ordinary heroism and who, after sub- 
sequent active duty was placed on re- 
tired list under provisions of Naval 
Reserve Act of 1938 relating to enlisted 
men and later advanced on retired list 
to Heutenant under sec. 10 of act of 
July 24, 1941, as amended, is retired as 
enlisted man rather than officer so that 
increased retired pay benefits of sec. 
412(a), Officer Personnel Act of 1947, 
for officers specially commended for 
heroism are not applicable, and record 
correction action to show advancement 
to grade of lieutenant commander by 
reason of having been specially com- 
mended pursuant to sec. 412(a) of 1947 
act is ineffective to entitle member to 
increased retired pay 
Enlisted members in Regular service— 
non-Regular retirement eligibility—in 
view of evidence of Congressional intent 
that retirement benefits in 10 U.S.C. 
1331-1337 are applicable only to Reserve 
members and former members not 
covered by any other retirement law, a 
retired regular enlisted member of Army 
in receipt of retired pay under 10 U.S.C, 
3914, on basis of at least 20 years’ service 


but less than 30 years’ service, may not 

upon his own application for discharge 

from retired list qualify for retirement 

under 10 U.S.C. 1331, even though he 

may meet age and service requirements 

of statute and that by reason of discharge 

from retired list, upon his own applica 

tion, he thereby loses right to retired 

pay incident to military service. ....._. 

Fleet reservists 
Active duty after retirement 
Combat citation effect 
Increased retainer pay 

A Navy enlisted member who con- 

tinues on active duty after 

transfer to Fleet Reserve under 

10 U.S.C, 6330, at which time he 

was credited with extraordinary 

heroism in line of duty, is en- 

titled on post-transfer relief from 

active duty under the express 

provisions of 10 U.S.C. 6330(c) 

to have the active duty after 

transfer and the 10 percent in- 

crease for extraordinary heroism 

reflected in computation of re- 

tainer pay under the formulas 

in 10 U.S.C. 1402 at the basic 

rates of pay provided in the 

pay increase act of May 20, 1958, 

the post-transfer relief from 

active duty having been effected 

after May 31, 1958, the effective 

date of the pay increase act of 


A Navy enlisted member who at 
time of transfer to Fleet Reserve 
in 1950 was credited with extraor- 
dinary herotsm in line of 
duty and elected to receive 
retainer pay computed under 
the act of Aug. 10, 1946, and 
who served on active duty 
subsequent to transfer {is en- 
titled by reason of the election 
to have retainer pay computed 
under 10 U.S.C. 6330 and 6331 
effective Aug. 10, 1956, which 
authorizes payment of 10 percent 
for extraordinary heroism in 
addition to increases on account 
of active duty after transfer, 
the member not having been 
retired prior to Aug. 10, 1956, 
is not precluded by sec. 49(f) of 
act of Aug. 10, 1956, from receiv- 
ing an increase in retainer pay 
under the 1956 act 

When sec, 47 of act of Aug. 10, 
1956, amending sec. 9 of act of 
Aug. 10, 1946, which provides 
that members of Navy who 
become eligible for transfer to 
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Active duty after retirement—Con. 


Combat citation effeet—Continued 
Increased retainer pay— Continued 
Fleet Reserve may elect re- 
tainer and retired pay under 
act of Aug. 10, 1946, and 10 
U.8.C. 6330 or under laws in 
effect prior thereto is read with 
10 U.8.C. 6330 which authorizes, 
effective Aug. 10, 1956, payment 
of 10 percent for extraordinary 
heroism in addition to Increases 
for active service after transfer, 
the general provision of sec. 49(f) 
precluding changes in retired or 
retainer pay by reason of the 
1956 act may be regarded as 
overcome; therefore, a retired 
Fleet reservist who elected to 
receive retainer pay under act of 
Aug. 10, 1946, and had not been 
retired prior thereto is entitled 
to retainer pay computed under 
10 U.8.C. 6330, which authorizes 
payment for extraordinary hero- 
ism in addition to increases for 
active service after transfer to 


Navy members who elected upon 
transfer to Fleet Reserve to have 
retainer pay computed under 
act of Aug. 10, 1946, are not re- 
quired or authorized by either 
sec. 47 of act of Aug. 10, 1956, or 
10 U.S.C. 6330, effective Aug. 
10, 1956, to make new elections, 
because of performance of active 
service after transfer to Fleet 
Reserve, in order to receive 
credit for extraordinary heroism 
or for post-transfer active service 
since such increased pay auto- 
matically flows from fact that 
members elected to receive re- 
tainer pay under provisions of 
the 1946 act rather than under 
the provisions of prior laws.... 

Election ander laws in effect prior to 
August 10, 1946—Navy enlisted 
members who were transferred to the 
Fleet Reserve prior to Aug. 10, 1956— 
the date of the act which author- 
ized an election of pay under the act 
of Aug. 10, 1946, and 10 U.S.C. 6330 
and 6331 or under laws in effect 
prior to Aug. 10, 1946—who were not 
retired prior to Aug. 10, 1956, and 
who elected to have retainer pay 
computed under sec. 204 of Naval 
Reserve Act of 1938 and sec. 516 of 
Career Compensation Act of 1949 
as of Aug. 9, 1956, based upon rates 
of pay prescribed in Career Com- 


pensation Act, may have retainer 
pay computed under 10 U.S.C. 
6330, effective Aug. 10, 1956, which 
authorizes payment of 10 percent 
for extraordinary heroism in addi- 
tion to increases on account of active 
service performed after transfer to 
Fleet Reserve 


Disability v. other retirement 


Marine Corps member who, when 
placed on temporary disability re- 
tired list, met service requirements 
for transfer to Fleet Marine Corps 
Reserve under 10 U.8.C. 6330 is re- 
garded as having his pay rights 
fixed by laws relating to disability 
retirement rather than laws appli- 
cable to persons released to inactive 
duty as Fleet reservists, and al- 
though retainer pay computed 
under 10 U.S.C. 6330 would entitle 
member to larger amount, term ‘‘re- 
tired pay” in 10 U.S.C. 1401 must 
be accorded its usual meaning which 
does not include “retainer pay” in 
absence of anything in legislative 
history of the section to indicate dif- 
ferent Congressional intent; there- 
fore, so long as member remains on 
temporary disability retired list he 
is not entitled to retainer pay 

Although retainer pay for Navy and 
Marine Corps members transferred 
to Fleet Reserve and Fleet Marine 
Corps Reserve is in nature of reduced 
retired pay, the term “retired pay” 
generally has reference only to that 
percentage of base and longevity 
pay or basic pay fixed by particular 
statute to be paid to retired member; 
therefore, term as used in 10 U.S.C. 
1401 which gives members entitled 
to retired pay benefit of most 
favorable method of computation 
must be accorded its usual meaning 
and may not be construed as in- 
cluding retainer pay 


Thirty-years service requirement—the 


right of Navy or Marine Corps mem- 
bers transferred to Fleet Reserve or 
Fleet Marine Corps Reserve to in- 
creased retired or retainer pay under 
sec. 511(b), Career Compensation 
Act of 1949, 37 U.S.C. 311, based on 
highest grade satisfactorily held, as 
determined by Sec. of Navy, arises 
when member meets 30-years service 
requirement and is not dependent 
upon appointment or advancment to 
such higher grade; therefore, Fleet 
reservist who on basis of constructive 
service credit for minority enlistment 
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Thirtyeyears service requirement—Con. 
completed 30 years of service on Dec. 
8, 1955, and who was advanced to 
grade of lieutenant on Jan. 1, 1956— 
date he was placed on retired list—is 
entitled to have retainer pay computed 
under method (b) of sec. 511 on grade 
of lieutenant from Dee. 9, 1955_.....-. 
Foreign citizenship effect—retired Reserve 
officer who is receiving retired pay based 
upon completion of prescribed period of 
service in Armed Forces when he ac- 
quires foreign citizenship would no 
longer be liable for involuntary recall 
to active duty in times of war or national 
emergency and acquisition of foreign 
citizenship would be inconsistent with 
oath prescribed for Reserve officers to 
support and defend Constitution of 
U.S.; therefore, in absence of any law 
authorizing continuation of officer’s 
membership in Reserve organization 
after he becomes citizen of foreign coun- 
try, payment of retired pay may not be 
CU i inti tintitadinniitdbame 
Foreign employment 
Authority for acceptance by members of 
of reserve components of employment 
with foreign governments and with 
business concerns controlled by foreign 
governments in sec, 247, Armed Forces 
Reserve Act of 1952, 10 U.S.C. 1032, 
when approved by Secretary of per- 
tinent military department, is Con- 
gressional consent required to over- 
come Constitutional prohibition 
against acceptance of foreign emolu- 
ments by persons holding offices 
under U.S. in Art. I, sec. 9, cl. 8 of 
U.S, Constitution; therefore, accept- 
ance of employment with foreign 
government by Retired Reserve mem- 
ber receiving retired pay based on 
length of service, with approval of 
employment by Secretary of depart- 
ment concerned, does not affect mem- 
ber’s entitlement to retired pay...... 
Right of retired member of reserve com- 
ponent of uniformed services who is in 
receipt of retired pay based on length 
of service to accept employment with 
foreign private concern not controlled 
by foreign government is subject to 
E.O. No. 5221, which prohibits accept- 
ance of employment by officers and 
employees of executive branch with 
any foreign concern which is in com- 
petition with American industry; 
however, acceptunce of employment 
by retired Reserve officer contrary to 
provisions of Executive order would 
not automatically terminate mem- 
ber’s retired Reserve status_......... 
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The language of 38 U.S.C. 3203(b)(1) 
concerning reversion to the Treasury 
of “compensation or retirement pay”’ 
withheld from mentally incompetent 
veterans, without dependents, who 
die while being hospitalized in 
veterans facility, together with its 
legislative history (act of Aug. 7, 
1959, P.L. 86-146) which shows 
purpose of provision was to prevent 
gratuitous benefits from accumulat- 
ing and passing on death to relatives 
having no claim against Govt. on 
account of veteran’s military serv- 
ice, requires conclusion that Con- 
gress intended provision to be ap- 
plicable to retired pay and while 
in decision 40 Comp. Gen. 666 the 
beneficiary distribution provisions 
in 38 U.S.C. 3203(a)(2) were held not 
to be applicable to military retired 
pay that decision is not to be con- 
strued ta exempt retired pay of 
deceased incompetent retired mili- 
tary personnel without dependents 
from reversion to Treasury......... 

Retired Air Force enlisted man with- 
out dependents who was in receipt 
of retired pay when he was admitted 
to Veterans’ Admin. facility where 
he has been hospitalized for more 
than 7 months is considered to be 
“veteran” for purposes of 38 U.S.C, 
3203 which provides for reduction in 
compensation or retirement pay for 
veterans without dependents who 
are hospitalized for periods beyond 
7 months and although retired pay 
withholding provisions in sec. 4 of 
act of July 19, 1939—a derivative 
statute—was specifically repealed 
by sec. 2202(151) of Veterans’ Bene- 
fits Act of 1957, they had previously 
been superseded by act of Aug. 8, 
1946, which continued only hospi- 
talization and domiciliary care pro- 
visions of 1939 act; therefore, since 
specific repeal did not affect with- 
holding provisions, retired pay of 
Air Force member whose status 
comes within scope of 38 U.S.C. 3203 
is required to be withheld during 
prolonged periods of hospitalization 
im veterans thellity....<.s...<.ccsssne 


Increases 

Extraordinary heroism. (See Pay, re- 
tired, combat citations) 

Increases under act of May 20, 1958— 
active service after retirement— 
Marine Corps officer serving on 
active duty as major general who 
on date of retirement isappointed 
to grade of lieutenant genera) under 
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PAY—Continued 
Retired—Continued 

Increases—Continued 
10 U.S.C. 5233 and who after May 20, 
1958—date of act increasing pay rates 
and creating new pay grades for lieu- 
tenant generals—serves on active duty 
in grade of lieutenant general for more 
than period prescribed by sec. 3(b) 
of 1958 act is considered to have been 
retired in grade of lieutenant general 
under 10 U.S.C, 5233 so that upon 
return to inactive status his right to 
have retired pay recomputed as spe- 
cifically provided in sec. 3(b) of 1958 
act is not abridged by 10 U.S.C. 
1402(a) which authorizes members 
who serve on active duty after retire- 
ment to have their retired pay based 
on grade in which member is eligible 
OD ONE. .ddbiclhacandlesdcdbsdtctcecce 
Promotions concurrently with retirement— 
promotion of warrant officer day after 
release from active duty for physical 
disability from grade (W-2), to chief 
warrant officer grade (W-3), grade not 
previously held by member, which 
promotion was made concurrently upon 
his transfer to retired Reserve is pro- 
motion while on retired list which does 
not have any effect on his retired pay 
in absence of statutory provision author- 
izing increased retired pay and fact that 
member held only Reserve grade (W-2) 
while serving on active duty at time of 
retirement does not bring him under 
holding in Tracy v. U.S., 136 Ct. Cl. 211, 
permitting pay on higher permanent 
grade in reserve component; therefore, 
although member is not entitled to have 
his retired pay computed on chief war- 
rant officer grade (W-3), he is entitled to 
have his retired pay computed on grade 
W-2 under formula 4 in 10 U.S.C. 1401. 
Re-retirement—reservists—Under sec. 
402(i) of Career Compensation Act 
of 1949, 10 U.S.C. 1215, which 
extends to all members of reserve com- 
ponents heretofore retired because of 
disability the same pay, rights, bene- 
fits and privileges provided by law 
or regulation for retired members of the 
regular services, a member of uniformed 
services who served in the naval forces 
prior to Nov. 12, 1918, and who, after 
placement on retired list of Naval Re- 
serve Force by reason of disability, serves 
on active duty and is re-retired is en- 
titled by virtue of election made under 
authority of sec. 411 of Career Compensa- 
tion Act to benefits of par. 4 of sec. 15 of 
Pay Readjustment Act of 1942, 37 U.S.C. 
115, and therefore may have inactive 
time on retired list credited in compu- 
tation of retired pay effective from Oct. 
1, 1949, based on rates of pay prescribed 
in law that were in effect on Sept. 30, 
1949, plus all percentage increases... ..-- 
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Retired—Continued 
Reservists 


Appointment validity—retired officer of 


Army of 0.8.who was more than 65 years 
of age on July 18, 1960, when he was 
appointed colonel in U.S. Army Re- 
serve so that he could qualify for re- 
tirement under 10 U.S.C. 3911 was in- 
eligible by reason of age for such 
appointment under 10 U.S.C. 3843(b), 
and implementing regulations, which 
in effect prohibit, after July 1, 1960, 
appointment of any person who has 
reached the age of 60, as colonel in 
U.S. Army Reserve, and, therefore, 
member could not be effectively 
retired as Reserve officer under 10 
U.S.C, 3911 and is not entitled to 
retired pay on basis of higher tempo- 


Mandatory elimination 


Active status—prior to retirement 
qualification— Reserve officer in inac- 
tive status who, prior to qualification 
for retirement pay under 10 U.S.C. 
1331-1337, is transferred to active Re- 
serve status may have such active 
service counted to meet eligibility 
requirements for retirement under 
10 U.S.C. 1332 provided that his 
age does not bring him within 
mandatory elimination provisions 
of Reserve Officer Personnel Act of 
1954 (codified in Ch. 363, Title 10, 
U.S. Code) and subject to condition 
that service after eligibility is 
attained may be allowed only as 
authorized in 10 U.S.C, 676........- 


Medical, etc., personnel retention— 
officers in Medical Corps, Dental 
Corps, Chaplains, Army Nurse 
Corps or Army Medical Specialist 
Corps who remained in active Re- 
serve status beyond time they 
should have been removed under 
mandatory elimination provisions 
in Reserve Officer Personnel Act of 
1954, through administrative over- 
sight prior to June 30, 1960—date of 
approval of P.L. 86-550—which 
added sec. 3855 to Title 10 of U.S. 
Code permitting retention of such 
specific medical and other personnel 
in active Reserve status until they 
become 60 yrs. of age, are not eligible 
for retention under 10 U.S.C. 3855, 
which is prospective only and for 
application to officers in active status 
after June 30, 1960; however, if 
officers’ retention was effected under 
statute exempting them from man- 
datory elimination provisions in 

Reserve Officer Personnel Act of 

1954, retention under 10 U.S.C. 

3855 would then be proper 
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Mandatory eliminat‘on—Continued 
Oversight retention 

Effect of mandatory elimination 
provisions in Reserve Officer 
Personnel Act of 1954 (Ch. 363, 
Title 10, U.S. Code), which re- 
quire that each Reserve officer 
upon reaching age or length of 
service stipulated, shall be trans- 
ferred to retired Reserve if he is 
qualified and applies therefor, or 
be discharged from his Reserve 
appointment if he is not qualified 
or does not apply therefor, is to 
preclude service credits for re- 
tired pay after date officer is re- 
quired to be transferred or dis- 
charged; hence, service performed 
by Reserve officer who is retained, 
through administrative oversight, 
in active Reserve status beyond 
time he should have been removed 
for age or length of service, may 
not be credited in determining 
member’s retirement eligibility 
under 10 U.S.C. 1332, however, 
if officer is retained under specific 
Statutory provision exempting 
officers from mandatory elimina- 
tion provisions of 1954 act, service 
credit is not precluded 


While provisions of 10 U.S.C. 1003 
for retention in active status of 


Reserve officer who has passed 
maximum age prescribed for his 
grade and classification constitute 
exception to mandatory elimina- 
tion provisions of Reserve Officer 
Personnel Act of 1954 (codified in 
Ch. 363, Title 10, U.S. Code), 
inadvertent retention of officer in 
active Reserve status does not 
overcome mandatory elimination 
requirements; however, if reten- 
tion is effected pursuant to action 
prescribed by Secretary under 10 
U.S.C. 1003(2), officer’s service 
beyond age 60 may be credited 
in determining retirement eligi- 
bility under 10 U.S.C. 1332 and in 
computing percentage factor for 
retired pay under 10 U.S.C. 1401 
and for longevity pay purposes... 
Promotion—officer who is promoted to 
higher Reserve grade while in active 
Status following transfer from Re- 
tired Reserve and entitlement to 
retired pay under 10 U.S.C. 1331- 
1337 is not entitled to be retired in 
higher grade, retention provisions of 
10 U.S.C. 676 having reference only 
to persons validly retained on active 
duty or in service in reserve compo- 
nent other than that listed in 10 
U.S.C. 1332(b) and in those cases in 


Mandatory elimination—Continued 
which, because of some special quali- 
fication, ability or situation, Secre- 
tary concerned orders member’s 
retention 

Return to active status—in absence of 
any authority for crediting of addi- 
tional service to Reserve officers who, 
after entitlement to retired pay 
under 10 U.S.C. 1331-1337, are trans- 
ferred from Retired Reserve to active 
Reserve status, credit for service 
performed subsequent to transfer 
to active status to increase percent- 
age factor for retired pay purposes 
is not permitted 

Nonregular service—component mem- 

bership—although retired Reserve 
officer whose appointment as colonel 
in U.S. Army Reserve after resignation 
from commission as brigadier general 
in retired Reserve was without effect 
because of his age so that he could not 
be retired as Reserve under 10 U.S.C. 
3911, member would he entitled, upon 
application, for retired pay as brigadier 
general under 10 U.S.C. 1331-1337, 
there being no requirement under 
provisions in 10 U.S.C. 1331-1337 that 
person making application for retired 
pay, and who is otherwise qualified, 
be a member of any component of 
armed services 


Retention after age and service qualifica- 


tion 

Reinstatement after termination of 
status—in absence of certification by 
Sec. of Army that brigadier general 
was being retained on active duty or in 
service in reserve component within 
meaning of 10 U.S.C. 676, retired 
Reserve officer may not have service 
performed from date of qualification 
for retirement pay under 10 U.S.C. 
1331-1337 to date he resigned from 
retired Reserves to accept commission 
as colonel in U.S. Army used to in- 
crease retired pay to which he would 
be entitled on basis of service and grade 
at time of qualification, and since 
officer could not have been retained in 
service after being transferred to 
retired Reserve, the active service, 
performed as colonel in Army of U.S., 
may not be counted for service credit 
under 10 U.S.C. 1331-1337 


Satisfactory service determination—in 


absence of certification by Sec. of 
Army that brigadier general was 
being retained on active duty or in 
service in reserve component within 
meaning of 10 U.S.C. 676, retired 
Reserve officer may not have service 
performed from date of qualification 
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Retention after age and service qualifica- 
tion—Continued 

for retirement pay under 10 U.S.C. 
1331-1337 to date he resigned from 
retired Reserves to accept commission 
as colonel in U.8. Army used to in- 
crease retired pay to which he would 
be entitled on basis of service and grade 
at time of qualification, and since 
officer could not have been retained in 
service after being transferred to 
retired Reserve, the active service, 
performed as colonel in Army of U.S., 
may not be counted for service credit 
under 10 U.S.C. 1331-1337_........... 
Service credits. (See Pay, service credits) 


Saved—temporary promotions. (See Pay, 


promotions, temporary, saved pay) 


Service credits 


Cadet, midshipman, etc. 

Aviation cadete—inactive time. (See 
Pay, service credits, inactive time, 
aviation cadets) 

Concurrent enlisted Reserve service— 
acceptance by enlisted member of 
Naval Reserve of appointment as 
midshipman at U.S. Naval Academy 
on June 25, 1956, is not acceptance of 
appointment “after June 25, 1956” 
within 10 U.S.C. 971, which precludes 
credit under enlistment while serving 
as midshipman at Academy under 
appointment accepted after June 25, 
1956, and, therefore, Air Force officer 
who was serving in enlistment in 
Naval Reserve when he accepted 
appointment as midshipman on June 
25, 1956, is entitled under 37 U.S.C, 233 
to have full enlisted Reserve service 
credited in computation of years of 
service for pay purposes, notwith- 
standing that he concurrently held 
status of midshipman and such right 
to credit is not affected by par. 20111b, 
AFM 177-105, which precludes credit 
for pay purposes for time commis- 
sioned officer’s of Air Force served as 
cadets or midshipmen under appoint- 
ments after Aug. 24, 1912. _........... 

Constructive— minority enlistments. (See 

Pay, serv ce credits, enlisted service, 

minority enlistment effect) 

Dual benefits—civilian and _ military 

retired benefits—to permit retired mem- 

ber of uniformed services, who qualified 
for civil service retirement annuity for 
former Members of Congress on basis 
of credit for active military service and 
Congressional service, to have military 
service excluded from computation of 
annuity in order to receive reduced 
annuity and disability retired pay 
would be to give Member double benefit 
based on same military service contrary 
to sec. 401 of Civil Service Retirement 
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Serv'ce credits—Continued 
Act, 5 U.S.C, 2253(b), which precludes 
Member who is awarded retired pay on 
account of military service from having 
military service included in establishing 
entitlement to annuity, unless retired 
pay is received on account of service- 
connected disability incurred in combat 
or caused by instrumentality of war; 
therefore, Member whose disability 
does not come within either of those two 
categories may not be paid disability 


Minority enlistment effect—although 30- 
years service requirement for com- 
putation of retired pay on highest 
grade held under sec. 511(b), Career 
Compensation Act of 1949, seems to 
include only service actually per- 
formed, the section mentions “service 
required by existing law’’; therefore, 
since constructive service authorized 
in sec. 202, Naval Reserve Act of 1938, 
for minority enlistments terminated 
within 3 months of enlistment term 
was creditable for all purposes includ- 
ing 30 years of service required for 
transfer of Fleet reservists to retired 
list under sec. 204 of the 1938 act, 
there is basis for holding in Johnson 
v. U.S., Ct. Cl. No. 217-56, decided 
May 31, 1961, that constructive service 
credit in said sec. 202 is for inclusion 
in determining date Navy member 
completes 30 years of service for com- 
putation of retired pay under sec. 
511(b), Career Compensation Act, 
and, hence, that decision will be fol- 
lowed in seftlement of other similar 
claims and in audit of payments made 
by Navy or Marine Corps in similar 


Reserves—concurrent with cadet, midship- 
man, etc., service. (See Pay, service 
credits, cadet, midshipman, etc., 
concurrent enlisted Reserve service) 

Inactive time—aviation cadets—in view 

of specifie authority for regarding active 
service as appointive aviation cadet as 
commissioned service for computation 
of increases in pay for length of service 
of officers of uniformed service under 
laws in effect prior to Sept. 30, 1949— 
the day before effective date of Career 
Compensation Act of 1949—and absence 
of any provision for crediting inactive 
service as appointive aviation cadet, 
such inactive cadet service may not be 
credited for longevity pay purposes 
under sec. 202(a)(6) of 1949 act which 
provided that all service creditable under 
laws in effect on date of Career Compen- 
sation Act of 1949 was authorized to be 
credited for longevity pay purposes. .... 
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Reserves—inactive time on retired list— 
under sec. 402(i) of Career Compensation 
Act of 1949, 10 U.8.C, 1215, which ex- 
tends to all members of reserve compo- 
nents heretofore retired because of 
disability the same pay, rights, benefits 
and privileges provided by law or regu- 
lation for retired members of the Regular 
services, a member of uniformed serv- 
ices who served in the naval forces prior 
to Nov. 12, 1918, and who, after place- 
ment on retired list of Naval Reserve 
Force by reason of disability, serves on 
active duty and is re-retired is entitled 
by virtue of election made under au- 
thority of sec. 411 of Career Compensa- 
tion Act to benefits of par. 4 of sec. 15 
of Pay Readjustment Act of 1942, 37 
U.S.C, 115, and therefore may have 
inactive time on retired list credited in 
computation of retired pay effective 
from Oct. 1, 1949, based on rates of pay 
prescribed in law that were in effect on 
Sept. 30, 1949, plus all percentage in- 


Retention afier age and service qualifica- 
tion 
Active duty—member of uniformed serv- 
ices whose retention on retired list, 
after advancement in grade, is termi- 
nated by transfer to retired Reserve 
and who subsequently is appointed 
and serves on active duty in Army 
National Guard of U.S. on basis of 
Federal recognition in State National 
Guard under 10 U.S.C. 3351 may not 
be regarded as person retained on 
active duty or in service in reserve 
component under 10 U.S.C. 676 and, 
therefore, credit for active service 
after retention on retired list following 
qualification for age and service retire- 
ment was terminated by transfer to 
retired Reserve is too doubtful for 
authorization of additional service 


Reserves mandatory elimination. (See 
Pay, retired, reservists, mandatory 
elimination) 

Satisfactory service determinations 
Actual service basis 
While no amount of service is specified 
in 10 U.S.C, 6151 before Sec. of Navy 
can determine that member of uni- 
formed services has served satis- 
factorily in higher grade or rank 
under temporary appointment to 
be entitled to retired pay based on 
higher grade, unless active service 
is actually performed in temporary 
grade under conditions requiring 
duty comparable to that encoun- 


Satisfactory service determinations—Con. 
Actual service basis— Continued 
tered during normal tour of active 
duty, there would be no evidence 
upon which determination of satis- 
factory service could be made; there- 
fore, 10 U.S.C. 6151 must be con- 
strued as contemplating that 
determinations will be made on 
basis of sufficient actual service in 
temporary grade to permit genuine 
appraisal of quality of service of 
number in that grade 
Service by enlisted Marine Corps 
Reserve member in temporary grade 
of commissioned warrant officer on 
only 1 day, on which member 
performed none of duties normally 
required of officer on active duty, 
does not constitute sufficient basis 
for determination by Sec. of Navy 
that member served satisfactorily 
in higher grade within meaning of 
10 U.S.C, 6151(a), which contem- 
plates that determination will be 
made on basis of sufficient actual 
service in temporary grade to permit 
genuine appraisal of quality of 
service of member in that grade and, 
therefore, the member is not entitled 
to retired pay based on higher rank. 
Temporary higher grade appointment— 
although no minimum amount of service 
is specified in 10 U.S.C, 1372 before 
determination may be made by Sec. of 
Armed Force concerned that member 
of uniformed services has served satis- 
factorily in higher grade or rank under 
temporary appointment to be entitled 
to retired pay based on higher grade, 
statute must be construed as contem- 
plating that determinations will be 
made on basis of sufficient actual service 
in temporary grade to permit genuine 
appraisal of quality of service of member 
in that grade, for unless active duty is 
actually performed in temporary grade 
under conditions requiring duty com- 
parable to that encountered during 
normal tour of duty, there would be no 
evidence upon which determination of 
satisfactory service could be made 


Severance—recoupment—although disabil- 


ity severance pay recoupment provisions 
in 10 U.S.C. 1212(c), which require de- 
duction of severance pay when former 
member of uniformed services becomes 
entitled to other compensation for same 
disability, relate to benefits awarded by 
Veterans Administration, 10 U.S.C. 
1212(c) and 1213, concerning effect of 
separation on benefits, evidence intent 
that member is entitled to only one benefit 
arising from same disability; therefore, 
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member in receipt of disability seterance 
pay when his military records are corrected 
to place him on permanent disability re- 
tired list with entitlement to retired 
pay from time that he began receiving 
disability severance pay must have his 
retired pay withheld by the military serv- 
ice, plus severance pay withheld by VA, 
until amount of severance pay has been 
ic dinntninatlcncnbivnasconscce 


Status of kinds of pay—casual payments— 
enlisted member of uniformed services who 
was convicted by court-martial of forgery 
in connection with receipt of casual pay- 
ment, which is payment authorized to be 
made where no regular finance service is 
provided and personal circumstances of 
member show need for such payment, is 
regarded as having committed offense 
within exercise of member’s “privileges” 
as that term is used in sec. 1, cl. (2), act of 
Sept. 1, 1954, 5 U.S.C. 2282, which pre- 
cludes receipt of retired pay by members 
convicted of certain offenses, member 
having right to apply for and to receive 
such casual] payments; therefore, payment 
of retired pay to member is noi authorized. 


Withholding 
Administrative debts 
In view of distinction between adminis- 
tratively ascertained debts of enlisted 
members of uniformed services and 
debts arising out of court-martial for- 
feiture made in debt collection and 
remission statute which originated in 
act of May 22, 1928, and is now codified 
in 10 U.S.C. 4837(d); id. 6161(d) and id 
9837(d), a debt resulting from failure 
of Govt. to deduct amount of court- 
martial forfeiture from enlisted mem- 
ber’s pay may not be regarded as 
administratively ascertained debt 
within meaning of 1928 act or super- 
seding provisions in Title 10 of U.S, 
Code; therefore, collection may be 
effected either for failure to deduct for 
court-martial forfeiture or for erroneous 
payment of basic pay for period of 
court-martial sentence............... 
While uncollected court-martial for- 
feiture is not administratively ascer- 
tained debt, under military debt re- 
mission provisions in 10 U.S.C. 4837(d); 
id. 6161(d); id. 9837(d), failure to reduce 
enlisted member’s pay required by 
court-martial sentence results in er- 
roneous payment and where court- 
martial sentence is not timely admitted 
under 10 U.S.C. 874(a) and member’s 
pay account is not timely reduced, 
resulting indebtedness may be in- 
voluntarily collected in monthly 
installments under authority of act 
of July 15, 1954, 5 U.S.C. 46(d), gov- 
erning collection of erroneous pay- 
ments from enlisted members__...... 
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PAYMENTS 
Absence or unenforceability of contracts— 


quantum valebat—in view of fact that con- 
tractor has proceeded with work prior to 
time of cancellation of small business set- 
aside contract for failure of bidder to qual- 
ify as small business, the equipment sched- 
uled for delivery as well as that manufac- 
tured may be accepted and paid for on 
quantum valebat basis 


Advance 


Authority—the specific authority for ex- 
penditure of funds through grants in 
act of Sept. 6, 1958, P.L. 85-934, 42 
U.8.C. 1891, which provides for per- 
formance of scientific research for 
Federal Govt. by nonprofit institutions 
satisfies requirement of sec. 3648, R.S., 
31 U.S.C. 529, that advances of public 
money must be authorized by appro- 
priation concerned or other law, and, 
therefore, payment of grant to university 
for scientific research in advance of per- 
formance of such services may be made. 

Subscriptions to newspapers, periodicals, 
etc.—microcards—although microcards 
containing meteorological data sold by 
scientific organization on cash subscrip- 
tion basis are distributed as separates 
rather than in pamphlet or periodical 
form, that factor does not preclude their 
inclusion within term ‘‘other publica- 
tions” as used in act of June 12, 1930, as 
amended by act of July 20, 1961, 31 
U.8.C. 530, permitting Govt. agencies 
to make advance payments for publi- 
cations sold on subscription basis, it 
being recognized that microfilm tech- 
niques for dissemination of informa- 
tion are being widely used in place of 
other types of printed material; there- 
fore, advance payment for subscription 
for set of IGY Radiation Data published 
on microcards by World Meteorological 
Organization is proper.................. 

Tuition, etc., payments—authority for 
training of Coast Guard personne] at col- 
leges and universities and for payment of 
tuition and related fees incident to train- 
ing in 14 U.S.C. 93(g), 469 and 470, may 
be regarded as authorization by ‘‘other 
law” in advance payment prohibition 
in sec. 3648, R.S., 31 U.S.C. 529, which 
permits advance payments when author- 
ized by appropriation or other law, and, 
therefore, advance payment prohibition 
does not bar payment of tuition and 
related fees at time of enrollment of 
Coast Guard personnel at schools and 
universities provided that, whenever 
possible, provision is made for refund 
of unearned amount in event training is 
discontinued or interrupted............ 


Erroneous 


Debt status—in view of distinction between 
administratively ascertained debts of 
enlisted members of uniformed services 
and debts arising out of court-martial 
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forfeiture made in debt collection and 
remission statute which originated in act 
of May 22, 1928, and is now codified in 10 
U.S.C. 4837(d); id. 6161(d) and id. 9837(d); 
a debt resulting from failure of Govt. to 
deduct amount of court-martial forfeiture 
from enlisted member’s pay may not be 
regarded as administratively ascertained 
debt within meaning of 1928 act or 
superseding provisions in Title 10 of 
U.S. Code; therefore, collection may be 
effected either for failure to deduct for 
court-martial forfeiture or for erroneous 
payment of basic pay for period of court- 
martial sentence. 

Deduction for benefits to which entitled— 
enlisted member of uniformed services 
who was authorized to mess separately 
on basis of false information in that his 
dependents did not reside in vicinity of 
his permanent station as alleged has 
received subsistence allowance on basis 
of invalid authorization to mess sepa- 
rately when rations or messing facilities 
are otherwise available and, therefore, 
he is indebted for subsistence allowance 
payments; however, since he is entitled 
to be subsisted in kind at Govt. expense, 
the indebtedness may be reduced by 
amount of cost of meals purchased in a 
Govt. mcss during period that erroneous 
subsistence allowance payments were 
received........ sii eta eeetie tetas ease ie 

Good faith, etc., receipt—retired Marine 
Corps warrant officer receiving retired 
pay who {fs employed by chemical firm 
first as demonstrator of laundry chemi- 
cals to naval installations and later as 
operations manager in which capacity 
he devoted most of his time to commer- 
cial sales activities but continued to some 


Waiver of collection— Continued 
Justification—Continued 
10 hours or less during same calendar 
day, which became effective on 
Aug. 1, 1959, must be applied to 
one-way travel, such as_ travel 
incident to changes of official station, 
travel of new appointees in shortage 
category positions, and travel of 
employees assigned to positions 
outside U.S, and return upon com- 
pletion of agreed period of service; 
however, in view of doubt as to 
scope of amendment, payments of 
travel expenses made on basis that 
one-way travel was exempt from 
10-hour per diem restriction will not 


Air National Guard members who 
were ordered to report to Brooklyn, 
N.Y., for 15-day tour of duty for 
training and who, during period, 
performed 12 days of duty at Read- 
ing, Pa., pursuant to temporary 
duty orders must have Reading 
regarded as in fact training duty 
station so that members may not be 
considered away from their desig- 
nated post of duty for entitlement to 
per diem while at Reading; however, 
in view of administrative mis- 
interpretation of 39 Comp. Gen. 753 
which did not stand for proposition 
that per diem could be paid for duty 
at location away from initial re- 
porting point when practically all 
of period of ordered duty 1s per- 
formed at such location, per diem 
payments in this instance will not 
be questioned 


PERIODICALS AND BOOKS 
(See Books and Periodicals) 

PERSONAL SERVICES 
Detective employment prohibition 


extent to contact naval vessels for ulti- 
mate purpose of selling his employer’s 
products must be regarded as selling 


supplies to Navy Dept. within meaning 
of 10 U.S.C. 6112(b) which prohibits 
receipt of any payment from U.S. during 
such employment and does not differen- 
tiate between cases involving frequent 
and infrequent contacts with military 
department; therefore, retired pay re- 
ceived during such employment must be 
recovered, and fact that member acted 
in good faith, or was ignorant of law or 
that financial hardship will result, does 
not provide legal basis for retention of 
erroneous payments which may be re- 
eovered by deduction from future retired 
DO in scares ceca as dsagciviecnnued si 
Waiver of collection 
Justification 
Amendment to sec. 6.11 of Standard- 
ized Govt. Travel Regs. prohibiting 
payment of per diem to civilian 
employees when travel period is 


Applicability 
Corporation submitting low bid for 
protective guard services which is 
licensed under State statute covering 
private detectives but which is chart- 
ered for business activities relating to 
real estate including maintenance, 
operation and protective services for 
tenants is not required to have broad 
language of its charter authorizing 
“any business calculated to promote 
the general interests of the corpora- 
tion” construed as covering inves- 
tigative or detective services which are 
completely foreign to kinds of business 
activity for which corporation's 
charter was granted; therefore, cor- 
poration is not considered to be au- 
thorized to engage in detective work and 
prohibition, against employment of 
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PERSONAL SERVICES—Continued 
Detective employment prohibition—Con. 
Applicability—Continued 


detective agencies in act of Mar. 3, 
1893, 5 U.S.C. 53, is not bar to receiv- 
ing award of protective service 


Certification by company which is 
authorized to conduct any investiga- 
tive or detective business that it will 
not engage in such activity during 
term of Govt. contract would not 
remove company from scope of de- 
tective employment prohibition in 
act of Mar. 3, 1893, 5 U.S.C. 53, effect 
of such certification being not to limit 
company’s corporate powers but 
merely to give rise to breach of contract 
if certification were violated, and fact 
that company had never previously 
actually performed investigative or 
detective services is immaterial, and, 
therefore, such company may not be 
engaged under contract to perform 
protective services at Federal instal- 


Corporation which is authorized to pro- 
vide only protective, maintenance, 
and custodial services but which is 
wholly owned subsidiary of corpora- 
tion doing business as detective agency 
with mutual directors and officers 
with that of parent company may be 


regarded as separate legal entity, and 
fact that companies have same officers 
does not preclude recognition of sep- 
arate identity of subsidiary if separa- 
tion of corporate affairs is maintained; 
therefore, award of contract to separate 
corporation established to perform 
only protective services would not be 
contrary to detective employment 
prohibition in act of Mar. 3, 1893, 
5 U.S.C. 53, which was designed to 
prohibit contracts with detective 
agencies but not to preclude employ- 
ment of agency concerned solely with 
protective services 


POST OFFICE DEPARTMENT 


Employees 
Compensation. (See Compensation, Postal 


Service) 


Leaves of absence 


Military 
Substitute employees 
In determining military leave credit 
for substitute postal field service 
employees under act of Oct. 4, 1961 
(P.L. 87-378), which, effective 
Jan. 1, 1962, returned crediting 
method to calendar year basis, 
recognition in legislative history 
of act that previous change from 
calendar to fiscal year basis had 
necessitated postponement of effec- 


Page | POST OF FICE DEPARTMENT —Con. Page 
Employees—Continued 
Leaves of absence—Continued 
Military—Continued 
Substitute employees—Continued 

tive date for substitute postal 
employees so that change could be 
made without disregard to concept 
that substitute postal employees 
earn leave through service, re- 
quires similar adjustment for 
substitute postal field service 
employees under 1961 act; there- 
fore, substitute postal field service 
employees may during fiscal year 
1962 use military leave earned 
during fiscal year 1961 and military 
leave earned between July 1 and 
Dec, 31, 1961, may be used between 
July 1 and Dec, 31, 1962, and on 
Jan. 1, 1963, amendatory act of 
Oct, 4, 1961, will become fully 
effective for such employees 

Substitute postal fleld service em- 
ployees who during first 2 months 
of fiscal year 1962 used maximum 
amount of military leave available 
to them under law then in effect 
and who subsequently were re- 
called to extended active duty are 
not eligible for further military 
leave until July 1, 1962, between 
which date and Dec, 31, 1962, 
they may be granted military 
leave if they qualify under 5 U.S.C, 
30r; however, in view of short 
period of their employment as 
substitutes after July 1, 1961, it is 
not likely that they will have 
worked for at least 520 hours 
(one-half of 1040) during period 
July 1, 1961, to Dec, 31, 1961, to 
qualify for military leave and, in 
absence of any authority for 
granting of military leave on 
constructive basis for time actually 
spent in military service, substi- 
tute postal field service employees 
would not be entitled to military 


PRESIDENT 


Appointments. (See Appointments, Prest- 
dential, effective date) 


PRINTING AND BINDING 


Calling cards—business-type calling cards 
for use of officers and employees in per- 
formance of their official duties are con- 
sidered items of persona] nature and, in 
view of provisions of sec. 04 of act of Jan. 
12, 1895, 44 U.S.C. 219, which limit print- 
ing to that necessary to public business, 
the cost of calling cards may not be charged 
to appropriated moneys in absence of 
specific statutory authorization 
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PRISONS AND PRISONERS 
Convict labor prohibition—highway con- 


Page | PROPERTY—Continued 
Public—Continued 


struction. (See Highways, construction, 
Federal-aid highway program, convict 
labor prohibition) 

Injury or death benefits—time for determina 
tion—under prison industries accident 
compensation provisions in 18 U.S.C. 
4126 which were amended by act of Sept. 
26, 1961, to extend coverage to permit 
compensation awards for injuries sustained 
by prisoners while engaged in maintenance 
and operation work, similar to injuries 
suffered in prison industries, time of re- 
lease of prisoner when effect of injury on 
his earning capacity is determined is con- 
trolling factor; therefore, prisoner who was 
injured in outside maintenance work prior 
to Sept. 26, 1961, date of amendatory 
legislation, but who was not discharged 
until after Sept. 26, 1961, is regarded as 
covered by act and payment of compen- 
sation award is proper. 


PROPERTY 


Public 
Exchange or sale for similar items—ambu- 
lances—although station wagons con- 
verted for use as ambulances to replace 
used regular type ambulances are 
structurally different and built for 
different purposes, when station wagons 
are equipped for use as ambulances, 
they are regarded as ‘“‘similar items” 
within meaning of sec, 201(c), Federal 
Property and Administrative Services 
Act of 1949, 40 U.S.C. 481(c), which 
authorizes Administrator of General 
Services to exchange or sell similar 
items of personal property and apply 
allowances or proceeds to newly acquired 
property and when conversion work is 
incidental to acquisition of converted 
station wagons, sec. 201(c) of the act 
does not require any distinction in case 
of conversion prior to delivery and 
passage of title, or after, so that used 
regular type ambulances may be ex- 
changed for converted station wagons 
and conversion work done either before 
or after delivery 
Surplus 
Donations—transfers to States—sale 
and disposition of funds—when at 
time of sale of surplus Federal property 
donated to the States pursuant to 
authority in sec. 203(j) of Federal 
Property and Administrative Services 
Act of 1949, as amended, 63 Stat. 386, 
title to property has passed to donee 
and only State imposed restrictions 
remain to be fulfilled, the Federal re- 
strictions having been terminated, 
such State restrictions cannot be con- 
sidered to have been imposed on behalf 
of Federal Govt., or federally adopted, 


Surplus—Continued 
so as to give Govt. any right to pro- 
ceeds; therefore, proceeds of such sales 
need not be remitted to department 
making origina] donation for deposit 
to Pusnseey: 08 UB vncccctsccdsascnne 
Government interest after sale—proceeds 
disposition—when at time of sale of 
surplus Federal property donated to 
the States pursuant to authority in 
sec. 203(j) of Federal Property and 
Administrative Services Act of 1949, 
as amended, 63 Stat. 386, title to 
property has passed to donee and only 
State imposed restrictions remain to be 
fulfilled, the Federal restrictions 
having been terminated, such State 
restrictions cannot be considered to 
have been imposed on behalf of Fed- 
eral Govt., or federally adopted, so as 
to give Govt. any right to proceeds; 
therefore, proceeds of such sales need 
not be remitted to department making 
original donation for deposit to Treas- 
I EO Bitncssnsenmnnions 


PUBLIC HEALTH SERVICE 
Commissioned personnel 


Education allowances—commissioned 
personnel of Public Health Service who 
have their pay and allowances fixed 
under laws applicable to members of 
uniformed services may not be con- 
sidered as “employed in the civilian 
service” as that phrase is used in sec. 
111(8) of Overseas Differentials and 
Allowances Act for purposes of entitling 
Public Health Service commissioned 
officers stationed in foreign countries 
to educational. allowances provided 
under Title II of act when other benefits 
under act are clearly not for application 
to such personnel 

Occupancy of Government-owned hous- 
ing—occupancy on a rental basis by 
Public Health Service commissioned 
officers of housing at Federal prisons, 
which housing was not constructed or 
designated for occupancy without 
charge by PHS personnel within mean- 
ing of the act of July 2, 1945, 37 U.S.C. 
llla, so as to preclude entitlement to 
quarters allowances, is not proscribed by 
law or regulation even though the rental 
paid is substantially less than the 
amount of quarters allowances received 
by the officers 

Reserves on active duty—although dual 
office prohibition in act of July 31, 1894, 
5 U.S.C. 62, does not preclude civilian 
employee from simultaneously holding 
commission in Public Health Service 
Reserve in inactive status, when 
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PUBLIC HEALTH SERVICE—Con. 





Commissioned personnel—Continued 

employee is on active duty as Public 
Health Service Reserve officer he is holding 
office with compensation attached 
within meaning of 1894 act, and, there- 
fore, act prevents person from legally 
holding’ his civilian position (even 
though in leave without pay status) 
while on active duty as commissioned 
officer in Public Health Service Re- 


Status of Reserve Corps—since Reserve 
Corps of Public Health Service is not 
component of Armed Forces, commis- 
sioned Public Health Service Reserve 
officer who is also civilian employee is 
not entitled to leave of absence for mili- 
tary. duty or to dual office exemption 
provided for members of reserve com- 
ponents and National Guardsmen by 
sec, 29, act of Aug. 10, 1956, 5 U.S.C. 30r; 
therefore, when employee serves on 
active duty with pay as commissioned 
officer in Reserve Corps of Public 
Health Service he vacates his civilian 
position and upon return to inactive 
Reserve status he must be reappointed 
to civilian position, there being no 
authority to retain him in civilian posi- 
tion in leave without pay status, or to 
permit him to waive compensation of 
civilian position 


PUBLIC LANDS 


Acquisition—specific authorization—condem- 
nation—use of funds appropriated for 
forest management to pay deposit to 
court incident to condemnation proceeding 
which is instituted to obtain clear title to 
land but which will result in obtaining 
new title is in effect deposit for purchase 
of land which under 41 U.S.C. 14 requires 
specific authorizing legislation and, there- 
fore, appropriation for forest management 
may not be used for payment of deposit 
into court in connection with condemna- 
tion proceedings. 


QUARTERS ALLOWANCE 


Dependents 
Reserve members on active duty training 
In view of apparent intent of Congress 
in enacting residence requirement in 
sec. 102(g) of Career Compensation 
Act of 1949, 37 U.S.C. 231(g), to au- 
thorize quarters allowance for mem- 
bers of uniformed services on account 
of dependent parents only when 
parents reside in member’s household 
at or in vicinity of member’s duty 
station, extension of rule in 30 Comp. 
Gen. 260 and 31 id. 141, in which pay- 
ment of quarters allowance was al- 
lowed in cases of Reserve enlisted 
members ordered to active duty 
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Dependents— Continued 


Reserve members onactive duty train- 
ing—Continued 
training at service schools for short 
periods, not in excess of 4 months, 
when public quarters were not avail- 
able for dependents and dependent 
parent met dependency requirements 
and parent was shown to have resided 
in member’s house or apartment where 
he maintained his permanent resi- 
dence, to apply in cases of longer 
periods of training duty is not war- 


The limitation on period of training 
duty at service schools of not to exceed 
4 months for crediting quarters 
allowance to Reserve enlisted members 
of uniformed services called to active 
duty training for several short pefiods 
of instruction when dependent parents 
continue to reside in member’s house- 
hold at his permanent address is to be 
determined on basis of total period 
set forth in member’s orders to training 
duty rather than on length of individ- 
ual courses of instruction in cases 
where member ifs ordered to attend 
more than one course.............-... 

Reserve enlisted member who is called 
to active duty for training for three 
successive periods of instruction of 
4 weeks, 16 weeks and 14 weeks, 
consecutively, and whose dependent 
parents continue to reside at member’s 
permanent residence is regarded as 
having been ordered to attend courses 
extending over a period in excess of 
4 months so that crediting of quar- 
ters allowance on account of dependent 
parents to members ordered to train- 
ing duty for periods not in excess of 4 
months in 30 Comp. Gen. 260 is not for 
application in view of apparent intent 
of Congress in enacting residence re- 
quirement in sec. 102(g) of Career 
Compensation Act of 1949, 37 U.S.C. 
2i(g), to restrict payment of quarters 
allowance on account of dependent 
parents who do not reside in member's 
household at or in vicinity of his 
permanent duty station.............. 


Nonoccupancy for personal reasons—mar- 


riage to another member of armed 
services—for quarters allowance determi- 
nation, female Navy officer who is assigned 
to post of duty which is not adjacent to 
station to which her Army officer husband 
is assigned is regarded by reason of her 
duty assignment as being precluded by 
orders of competent authority from oc- 
cupying available family type quarters at 
husband’s duty station, and, therefore, 
assignment of family type quarters to 
husband is not required and fact that 
single quarters are available for assignment 
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QUARTERS ALLOWANCE-—Con. 


to him does not operate to deprive him of 
quarters allowance, such quarters not 
being adequate for him and his dependent; 
accordingly, husband, who resides in off- 
base rental quarters with wife, is entitled 
to quarters allowance on account of de- 
pendent, but because dependent is in 
receipt of basic pay, member fs entitled 
only to rate authorized for officer of his 
rank without dependents i 
Occupancy of quarters—rental ‘basis—as 
precluding other allowances—occupancy 
on a rental basis by Public Health Service 
commissioned officers of housing at Federal 
prisons, which housing was not con- 
structed or designated for occupancy 
without charge by PHS personnel within 
meaning of the act of July 2, 1945, 37 U.S.C. 
llla, so as to preclude entitlement to 
quarters allowances, is not proscribed by 
law or regulation even through the rental 
paid is substantially less than the amount 
of quarters allowances received by the 


Saved on temporary promotion—commis- 
sioned warrant officer who at time of 
temporary promotion to lieutenant is 
assigned public quarters so that credit of 
saved pay and allowances in his permanent 
grade by reason of deduction of quarters 
allowance is less than actual pay and 
allowances as lieutenant is not required 
to have savings provisions applicable to 
temporary promotions invoked to de- 
prive member of pay and allowances 
provided for higher grade and, therefore, 
member who is furnished Govt. quarters 
may elect to receive pay and allowances 
of higher grade even through pay and 
allowances of permanent grade, without 
quarters allowance not actually payable, 
exceed those of temporary grade 

PAY- 

MENTS 

Saved on temporary promotion—authoriza- 
tion effect—enlisted member of uniformed 
services who, when transferred to another 
activity where Govt. mess was available 
was receiving saved pay, including com- 
muted ration allowance, as result of tem- 
porary promotion to oflicer status, and 
who was not issued written authorization 
to mess separately at new station may not 
have absence of written authorization 
considered to defeat his right to saved 
ration allowance since it may be assumed 
that such authorization would have been 
issued if he had transferred in his enlisted 
status, and issuance of authorization to 
temporary officer who receives subsistence 
allowance at all times and is required to 
make arrangements for his own meals 
OE Ee We ivccnnsacapscacecessgss 
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Disposition—restrictive covenants— where 
Govt. has disposed of property on which 
there was a residential use restriction and 
vicinity in which property is located has 
changed so that no benefit would accrue to 
Govt. by subsequent release of restriction, 
consideration for release need not be re- 
quired by Govt 


Title cloud—condemnation—use of funds 


appropriated for forest management to 
pay deposit to court incident to condem- 
nation proceeding which is instituted to 
obtain clear title to land but which will 
result in obtaining new title fs in effect 
deposit for purchase of land which under 
41 U.S.C. 14 requires specific authorizing 
legislation and, therefore, appropriation 
for forest management may not be used for 
payment of deposit into court in connec- 


RECREATION AND WELFARE FA- 


CILITIES 
(See Welfare and Recreation Facilities) 
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Amendment 

Contrary to established procedure—al- 
though regulation to authorize addi- 
tional active duty pay to reservists who 
are delayed in returning to their homes 
upon release from training duty because 
of weather conditions or mechanical 
failure of public or Govt. transportation 
facilities, without necessity for issuance 
of amendatory orders, would be effective 
under Navy and Marine regulations 
which clearly limit pay for active duty 
for training to period covered by orders 
plus time necessary for travel, without 
release date being stated in orders, under 
Army and Air Force procedures which 
provide for ordering personnel to an 
overall training period between specified 
dates, including to and from travel time, 
there is no basis for computation of 
necessary or constructive travel time 
and, therefore, the regulation would be 
without effect unless procedures were 
changed to accord with those of Navy 

and Marine Corps 

Effect on prior rights 
Revision of a provision in Armed Serv- 
ices Procurement Reg. relative to 
payment of legal expenses incident to 
patent infringement suits as allowable 
item of cost under Govt. cost-type 
contract does not have retroactive 
effect in determination of rights and 
liabilities of parties to contract entered 
into before effective date of revision - - 
A Navy regulation, effective Aug. 17, 
1961, which precludes members from 
qualifying for hellum-oxygen diving 
pay after diving qualifications have 
lapsed must be viewed as superseding 
regulations under which members were 
given 3-month grace period to make up 
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REGULATIONS—Continued REGULATIONS—Continued 
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Amendment—Continued 
Effect on prior rights—Continued 
diving deficiencies; therefore, members 
who were prevented until Sept. 1961 
from making up diving qualifications 
which lapsed on July 31, 1961, must 
be regarded as merely having inchoate 
right to make up diving deficiencies 
until Aug. 17, 1961, and when regula- 
tion was superseded it deprived them 
of any further right so that members 
who failed to meet diving requirements 
for Aug. and who were not entitled 
under new regulations to make up 
diving deficiences in Sept. may not 
be credited with diving pay for period 
Aug. 1 to 16, 1961 
Necessity for conformance to law 
Regulations to require requisitioning 
agencies to be responsible for any dam- 
age to a motor pool vehicle, as separate 
charge from cost of general use of vehicle, 
are regulations which directly concern 
operation of motor vehicle pools and are 
therefore within scope of sec. 211(b), 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C. 491(b), 
and E.0. No. 10579, which authorize 
Administrator of General Services to 
provide for establishment, maintenance 
and operation of motor vehicle pools for 
use of Executive agencies 
A regulation prohibiting use of prison- 
made items as well as use of convict 
labor in construction of Federal-aid 
highways which was issued pursuant to 
23 U.S.C. 114(b), which prohibits only 
use of convict labor in highway construc- 
tion, must be regarded as attempt to add 
8 provision to unambiguous statute and, 
therefore, to extent that regulation 
prohibits materials manufactured or 
produced by prison labor, it has no 
force and effect 
To delete local carrier guidelines in reg- 
ulations which permit reimbursement 
to members of uniformed services for 
official travel within duty station area 
when purposes of sec. 2(m), act of Sept. 1, 
1954, 40 U.S.C. 491(m), authorizing 
reimbursement for intrastation travel 
is aptly described by phrase “within 
the general area surrounding the duty 
station ordinarily served by local car- 
riers” could result in misunderstanding 
at station level as to travel contemplated 
by act and in consequent improper 
reimbursement for round trips of several 
hundred miles because no travel orders 
were issued; therefore, proposed regula- 
tion change is not considered advisable... 
Regulation by Small Business Adminis- 
tration which permits increase in size 
standard for small business concerns 
offering to perform Govt. contracts in 
labor surplus areas issued under Small 
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Necessity for conformance to law—Con. 
Business Act, which in sec. 2(3), 15 
U.S.C, 632, lists certain criteria for deter- 
mining small business concerns, in- 
cluding size standard which may vary 
from industry to industry, is proper 
regulation under authority vested in 
Administrator of Small Business and is 
in conformity with size standard pro- 
vision in sec. 2(3) which was designed to 
insure flexibility in size standards rather 
than to preclude administrator from 
increasing size within industry based 
on consideration of other relevant 
factors. 

Uniformity—although Coast and Geodetic 
Survey Regulation designed to keep 
commissioned personnel on duty for more 
than 2 years by precluding payment of 
travel allowances to personnel who resign 
prior to completion of 3 years of service 
would appear to be in conflict with sec. 
4157 of Joint Travel Regs. which entitles 
members of uniformed services to mileage 
upon separation from service, sec. 4157 
does not contemplate payment of mileage 
to officers on resignation without consent 
of service; therefore, issuance of Coast and 
Geodetic Survey Reg. restricting travel 
allowances in case of early resignations, 
even though members could not be held in 
service after resignation, is within au- 
thority of Director of Coast and Geodetic 
Survey and should be given effect in deny- 
ing officer who resigned after 24 months of 
8-year tour of duty reimbursement for 
cost of travel to his home 


RETIREMENT 


Civilian 
Service credits 
Civil Service Commission Jurisdiction— 
although question of whether member 
of uniformed services entitled to 
disability retired pay may be paid 
reduced civil service retirement annu- 
ity for Member of Congress based only 
on nonmilitary service when his active 
military service was added to Congres- 
sional service to qualify him for 
annuity is not a matter for decision by 
Comptroller General of U.S. since 
what constitutes creditable service for 
Oivil Service Retirement Act is 
primarily for determination by Civil 
Service Commission, question of 
Member’s entitlement to retired pay 
based on military service is for deci- 
sion by Comptroller General. _....... 


Military service 
Exclusion for annuity computations— 
to permit retired member of uni- 
formed services, who qualified for 
civil service retirement annuity for 
former Members of Congress on 
basis of credit for active military 
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RETIREMENT— Continued 
Civilian—Continued 
Service credits—Continued 
Miltiary service—Continued 

service and Congressional service, 
to have military service excluded 
from computation of annuity in 
order to recive reduced annuity and 
disability retired pay would be to 
give Member double benefit based 
on same military service contrary 
to sec. 401 of Civil Service Retire- 
ment Act, 6 U.S.C. 2253(b), which 
precludes Member who is awarded 
retired pay on account of military 
service from having military service 
included in establishing entitlement 
to annuity, unless retired pay is 
received on account of service- 
connected disability incurred in combat 
or caused by instrumentality of war; 
therefore, Member whose disability 
does not come within either of those 
two categoires may not be paid dis- 
ability retired pay 

Waiver—retired member of uniformed 
services who when he applied for 
civil service retirement annuity 
based on service as Member of Con- 
gress and on active military service 
was entitled to receive disability re- 
tired pay but who was not eligible 
for civilian annuity without credit 


for military service must be regarded 
as actually or constructively waiving 
or relinquishing his right to receive 
retired pay in order to receive larger 
Member annuity 


REWARDS 


(See Awards) 

RIGHTS-OF-WAY, 

ETC. 

(See Easements, rights-of-way, etc.) 

RIGHTS, VESTED v. DISCRETION- 

ARY 

Impairment—where specific statutory au- 
thority exists for payment of Federal funds 
to States without consideration such as is 
contained in Federal Water Pollution Con- 
trol Act, 33 U.S.C. 466e(b), under which 
contributions are made to States for con- 
struction of sewage treatment works, 
within certain maximum limitations, and 
subject to payment of remaining costs by 
grantee, principles precluding waiver of 
vested rights and modification of contracts 
by supplemental or substitute agreements 
are not for application, therefore, Surgeon 
General may amend grants, within mone- 
tary limits, when additional funds become 
available, notwithstanding that grant for 
lesser sum has been offered and accepted 
and grantee obligated to provide all funds 
required over grant to complete project-.. 


EASEMENTS, 


460 


134 


ARY—Continued . 
Regulation changee—a Navy regulation, 
effective Aug. 17, 1961, which precludes 
members from qualifying for helium- 
oxygen diving pay after diving qualifica- 
tions have lapsed must be viewed as 
superseding regulations under which mem- 
bers were given 3-month grace period to 
make up diving deficiencies; therefore, 
members who were prevented until Sept. 
1961 from making up diving qualifications 
which lapsed on July 31, 1961, must be 
regarded as merely having inchoate right 
to make up diving deficiencies until Aug. 
17, 1961, and when regulation was super- 
seded it deprived them of any further right 
so that members who failed to meet diving 
requirements for Aug. and who were not 
entitled under new regulations to make up 
diving deficiencies in Sept. may not be 
credited with diving pay for period Aug. 


ROADS AND TRAILS 


(See Highways) 


SALES 


Bids—deposits—retention—the procedures 
for retention of bid deposits submitted by 
unsuccessful bidders who are otherwise 
indebted to U.S. pending litigation of in- 
debtedness have created administrative 
burdens greater than benefits to Govt. and, 
therefore, bid deposits in such cases need 
no longer be retained. 38 Comp. Gen. 476 


Disclaimer of warranty 


Erroneous description 
Discrepancy determination—the  dis- 
crepancy between grinding machine 
described as cylindrical, traveling 
table type, universal machine in sur- 
plus sales invitation containing express 
disclaimer of warranty clause and cau- 
tioning bidders to inspect property 
prior to submission of bids and chuck- 
ing grinder tendered by Govt. which 
was not traveling table type and had 
lesser capacity and more restricted 
application is not so great as to amount 
to a “ridiculous discrepancy” entitling 
purchaser to relief so that purchaser 
who failed to inspect property must 
be held to have assumed risk that 
property tendered for delivery might 
not be exact property described in in- 
vitation and, therefore, contract may 
not be rescinded nor may amount 
less than bid price be accepted in final 
a viintientiiicn- ina daniieen 
Trade usages—although description of 
Govt. surplus property as scrap lead 
in invitation which contains express 
disclaimer of warranty and urges bid- 
ders to inspect property before sub- 
mission of bids does not conform to 
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SALES— Continued 
Disclaimer of warranty—Continued 
Erroneous description—Continued 

description of various types of scrap 

lead in trade periodicals, Govt. is not 

under any obligation to make descrip- 

tion conform to possible trade usages, 

and purchaser who fails to inspect 

property which is actually scrap lead, 

although described in trade periodicals 

as scrap battery lead, may not be ex- 

cused from performance under contract 

nor have its bid deposit returned on 

basis of misdescription of the article... 


Strategic and critical materials—small 
business set-aside propriety. (See Con- 
tracts, awards, small business concerns, 
sales of Government property) 









SCHOOLS, COLLEGES, ETC. 
(See Colleges, Schools, Etc.) 


SET-OFF 


Compensation, etc., due civilian employees— 
availability—the inherent right of Govt. to 
set off moneys in its possession due & 
person who is indebted to U.S., when 
debtor-creditor relationship exists between 
the U.S. and person, is not affected by 
statutes unless the language or Congres- 
sional intent is clearly expressed; there- 
fore, in absence of express or necessarily 
implied provision in Federal Employees’ 
Compensation Act, 5 U.S.C. 751, et seq., 
precluding U.S. from exercising its right 
of set-off, and notwithstanding provisions 
of sec, 25 of the act, 5 U.S.C. 775, exempt- 
ing awards under the act from claims of 
creditors, which are similar to those in 
retirement and other benefit acts, pay- 
ments under the act may be set off in 
liquidation of independently established 
debt to U.S., and such set-off may be 
applied to either monthly payments or 
lump-sum awards 


Contract payments—bid security, etc.—the 
procedures for retention of bid deposits 
submitted by unsuccessful bidders who 
are otherwise indebted to U.S. pending 
litigation of indebtedmess have created 
administrative burdens greater than bene- 
fits to Govt. and, therefore, bid deposits 
in such cases need no longer be retained. 
38 Comp. Gen, 476, overruled............ 

SIGNATURES 

Contracts. (See Contracts, offer and ac- 
ceptance, signatures) 


SMALL BUSINESS ADMINISTRA- 
TION 

Contracts—awards to small business con- 
cerns. (See Contracts, awards, small 
business concerns) 


SMITHSONIAN INSTITUTION 


Contracts—advertising, etc., law compli- 
ance—negotiation of contract by Smith- 
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INSTITUTION— 
Continued 

sonian Institution for installation of radio 
lecture system in several museum galleries 
with one of several suppliers whose system 
and technical capabilities were determined 
to be best for the purpose based on actual 
demonstration and trial of equipment of 
all offerors will not be considered contrary 
to law or regulation, the installation of 
equipment having direct and specific 
relationship to furtherance of purposes 
and objectives of the Smithsonian—the 
increase and diffusion of knowledge—as 
provided in act of Aug. 10, 1846, 20 U.S.C. 
41, rather than to merely administrative 
or housekeeping functions of the Smith- 
sonian similar to those of other Govt. 
agencies 


STATES 
Courts—judgment effect. (See Courts, 
judgments, decrees, etc., State courts) 
Federal aid, grants, etc. 
Amendment, etc. 
Appropriat on availability—in view of 


fact that States receiving Federal con- 
tributions for construction of sewage 
treatment works under set, 6 of Fed- 
eral Water Pollution Control Act, 
33 U.S.C. 466e, do not have any legal 
right to compel execution of amend- 
ment to obtain increase in amount of 
grant, an essential element—anteced- 
ent lawful right—for application of 
doctrine of “relation back” under 
which appropriation initially obli- 
gated for contract must be charged 
with all necessary costs of contract 
is missing and the long established 
appropriation rule is not for applica- 
tion, therefore, a succeeding year’s 
appropriation available for sewage 
treatment projects may be charged 
for grant increase effected by amend- 
ment to original grant...............- 


Propriety—where specific statutory au- 
thority exists for payment of Federal 
funds to States without consideration 
such as is contained in Federal Water 
Pollution Control Act, 33 U.S.C. 
466e(b), under which contributions 
are made to States for construction of 
sewage treatment works, within 
certain maximum limitations, and 
subject to payment of remaining 
costs by grantee, principles precluding 
waiver of vested rights and modifica- 
tion of contracts by supplemental or 
substitute agreements are not for 
application, therefore, Surgeon Gen- 
eral may amend grants, within mone- 
tary limits, when additional funds 
become available, notwithstanding 
that grant for lesser sum has been 
offered and accepted and grantee 
obligated to provide all funds required 

over grant to complete project........ 
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STATES—Continued 


Federal aid, grants, etc.— Continued 
Revenues from projects—Federal Govern- 
ment entitlement—proposals to require 
States participating in Federal aid high- 
way program to earmark for highway 
purposes income from leasing or renting 
of airspace over highways, which air- 
space is held by States under fee simple 
title, on basis that 23 U.S.C. 111, which 
provides that Sec. of Commerce in high- 
way agreements ‘‘may” authorize States 
to use airspace, vests discretion in 
Secretary to include or exclude such air- 
space clauses, are not in accord with 
Congressional purpose of provision, word 
“may” being used so that clause could 
be included or excluded at request of 
State; therefore, in absence of any Con- 
gressional direction concerning disposi- 
tion of income from airspace use, pro- 
posals to require earmarking of income 
as condition precedent to including air- 
space use provisions in agreements are 
not approved, however, in view of sub- 
stantial Federal contribution to costs 


Page| STATION ALLOWANCES-—Con. 
Military personne!l—Continued 


lodging allowance applicable to member 
is not paid, payment on account of 
dependents for day of arrival is proper 
provided that temporary lodging allow- 
ance is subject to proration between 
member and his dependents 


Termination—member’s departure prior 
to dependents—a revision of Joint 
Travel Regs. which would give member 
of uniformed services who is detached 
from overseas station under permanent 
change-of-station orders with temporary 
duty en route to new duty station a 
right to continuation of station allow- 
ances unti] his dependents depart after 
member’s departure from old station 
but prior to effective date of change-of- 
station orders is proper provided that, 
if member {is in per diem status after 
his departure from old station, tem- 
porary lodging allowance should be 
reduced by that part of allowance appli- 
cable to member himself. 
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Page 


STATUTES OF LIMITATION 


Claima 
Date of accrual 
Veteran preference employee who was 
separated by reduction in force upon 
transfer of functions of his office to 
another Govt, agency and who was 


of rights of way, matter of recognition 
of Federal interest in airspace should be 
brought to attention of Congress 653 
Surplus property transfers. (See Property, 
public, surplus) 
Federal-State conflict 
License, permits, ete., fees—District of 


Columbia. (See District of Columbia, 
license, permit, etc., fees) 


Parking meter fees 

Parking meter or other fee paid by em- 
ployee on official business for parking 
Govt-owned vehicle on street or other 
public parking area represents un- 
authorized tax or burden by State or 
municipality on employee’s princi- 
pal—Federal Govt.—and, therefore, 
in absence of specific statutory au- 
thority for payment of such parking 
fees, employee may not be reimbursed 
therefor 


Taxes. (See Taxes, State) 


STATION ALLOWANCES 


Military personnel 

Temporary lodginge—current travel per 
diem—payment of temporary lodging 
allowance on account of dependents to 
member of uniformed services who fs in 
travel status on date member and his 
dependents arrive at permanent over- 
seas station does not violate pars 4301-3a 
and 4301-2b of Joint Travel Regs. 
which require commencement of housing 
allowances on day following date of 
arrival when member fs in travel status 
on date of arrival since purpose of limita- 
tions was to prevent duplication of per 
diem and temporary lodging allowances; 
therefore, so long as portion of temporary 


constructively restored to duty by 
second agency, subsequent to termina- 
tion of functions of original office, 
pursuant to order of a U.S. District 
Court is entitled to back pay under 
act of Aug. 24, 1912, as amended, 5 
U.S.C. 652(b)(3), and in view of 
express limitation in act of rate of 
back pay to that received on date of 
removal, periodic and statutory gen- 
eral salary increases which would have 
accrued during period of removal may 
not be included in computation; 
furthermore, for purpose of applying 
10-year limitation in act of Oct. 9, 
1940, 31 U.S.C. 71a, on claims cogniza- 
ble by General Accounting Office, 
claim is considered to have accrued on 
date of restoration action 


Although, generally speaking, the period 
for which back pay is allowable under 
act of Aug. 24, 1912, as amended, 5 
U.S.C. 652(b) (3), incident to unjusti- 
fied or unwarranted removal, extends 
from date of removal to date of restora- 
tion (constructive or actual) in case 
in which, by consent, court order 
which directed restoration provided 
that there was to be no continuation 
of active duty in agency to which 
employee was restored after date of 
court order, cutoff date for back pay 
should be date of court order rather 
than date of processing of personnel 
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STATUTES OF LIMITATION—Con. Page| STATUTES OF LIMITATION—Con. Page 


Claims—Continued 
Date of accrual—Continued 
action reflecting constructive restora- 


Military service suspension 

Mustering-out pay claims 
The specific time limitation—July 17, 
1959—for filing mustering-out pay claims 
prescribed in sec. 503 of Veterans’ 
Readjustment Assistance Act of 1952, 
as amended, now codified in 38 U.S.C. 
2104, for members of uniformed serv- 
ices who were discharged or relieved 
from active service under honorable 
conditions before July 16, 1952, may 
not be extended by sec. 205 of Soldiers’ 
and Sailors’ Civil Relief Act of 1940, 
and, therefore, mustering-out pay 
claims which were not filed before 
July 17, 1959, by members who were 
integrated into regular component 
after June 27, 1950, and before July 16, 
Be EE cinnenaceniicensubenes 


Members of uniformed services who 
made timely application for mustering- 
out pay but were denied payment 
prior to Dowling decision, Ct. Cl. No. 
174-60, decided Feb. 7, 1962, which 
permitted mustering-out pay to mem- 
bers who continued in without com- 
ponent status after appointment in 
regular component, may be regarded 
as having complied with mustering- 
out pay statutes and entitled to pay- 


Members of uniformed services who 
when they accepted appointments in 
Regular services did not make applica- 
tion for mustering-out pay and are 
now entitled to payment under Dowl- 
ing decision, Ct. Cl. No. 174-60, de- 
cided Feb. 7, 1962, may have period ef 
military service under sec. 205 of 
Soldiers’ and Sailors’ Civil Relief Act 
of 1940 regarded as extending 10-year 
statute of limitations for claims in act 
of Oct. 9, 1940, 31 U.S.C. 71a, for 
mustering-out payments under 
Mustering-out payment Act of 1944, as 
amended, for discharges after June 1, 
1945, and under sec. 502(b) of Veterans’ 
Read-justment Assistance Act of 
1952 for discharges after July 16, 1952. 

Statutory construction changes—mustering- 
out pay claims under Dowling decision, 
Ct. Cl. No. 174-60, decided Feb. 7, 1962, 
from members of Armed Forces who con- 
tinued to serve in without component 
status after acceptance of Regular appoint- 
ments will not be considered unless they 
are filed within 10 years of date of Regular 
appointment, plus time that such 10-year 
period might have been extended by mem- 
ber’s military service, pursuant to Soldiers’ 
and Sailors’ Civil Relief Act of 1940, since 
right to mustering-out pay existed from 

time conditions for payment were met and 
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Dowling decision, which merely placed 
constrection on statute different from 
that of Govt. agency, does not affect run- 
ning of 10-year limitation in act of Oct. 9, 
1940, 31 U.S.C. 71a, for claims and, there- 
fore, 1940 act precludes payment of claims 
retroactively for more than 10 years under 
Mustering-Out Payment Act of 1944, as 
amended, for releases or discharges after 
June 1, 1945, and under Title V, Veterans 
Readjustment Assistance Act for releases 
NE Es Be ictccecaiiweticismesscnen 


STATUTORY CONSTRUCTION 


Court interpretation—effect—mustering-out 
pay claims under Dowling decision, Ct. 
Cl. No. 174-60, decided Feb. 7, 1962, from 
members of Armed Forces who continued 
to serve in without component status after 
acceptance of regular appointments will 
not be considered unless they are filed 
within 10 years of date of Regular appoint- 
ment, plus time that such 10-year period 
might have been extended by member’s 
military service, pursuant to Soldiers’ and 
Sailors’ Civil Relief Act of 1940, since right 
to mustering-out pay existed from time 
conditions for payment were met and 
Dowling decision, which merely placed 
construction on statute different from that 
of Govt. agency, does not affect running 
of 10-year limitation in act of Oct. 9, 1940, 
31 U.S.C. 71a, for claims and, therefore, 
1940 act precludes paymegt of claims 
retroactively for more than 10 years under 
Mustering-Out Payment Act of 1944, as 
amended, for releases or discharges after 
June 1, 1945, and under Title V, Veterans 
Readjustment Assistance Act for releases 
after July 16, 1952 


Effective date 
Language of postal employee salary pro- 
tection provision in 39 U.S.C. 3560 which 
extends saved salary rate to each em- 
ployee who, after July 1, 1961, is reduced 
in salary standing and who, “for two 
continuous years immediately prior 
to such reduction in standing, served 
in the postal field service with the same 
salary standing or with the same and high- 
er standing,” is construed as requiring 
as condition precedent to entitlement 
that employee served in same salary 
rate from which reduced or same and 
higher rate for continuous 2-year period; 
therefore, rural carriers who were reduced 
in salary by reason of reduction in mile- 
age of their rural mail routes but who 
had not served longer routes for which 
higher salary rate was received for con- 
tinuous 2-year period prior to reduction 
are not entitled to saved salary standing 
provided in 39 U.S.C, 3650 
Under prison industries accident compen- 
sation provisions in 18 U.S.C. 4126 
which were amended by act of Sept. 26, 
1961, to extend coverage to permit 








812 


812 


INDEX DIGEST 


STATUTORY CONSTRUCTION— Page | STORAGE—Continued 


Continued Household effects— Continued 
Effective date—Continued authorized in absence of further express 


compensation awards for injuries sustained 
by prisoners while engaged in mainte- 
nance and operation work, similar to 
injuries suffered in prison industries, 
time of release of prisoner when effect 
of injury on his earning capacity is deter- 
mined is controlling factor; therefore, 
prisoner who was injured in outside 
maintenance work prior to ‘Sept. 26, 
1961, date of amendatory legislation, but 
who was not discharged until after Sept. 
26, 1961, is regarded as covered by act 
and payment of compensation award is 


Express mention and implied exclusion— 
although Congressional intent of military 
travel and transportation provisions in 
sec. 2(m) of act of Sept. 1, 1954, 40 U.S.C. 
491(m), was to allow payment of travel 
expenses to members of uniformed services 
on same basis as for civilian personnel, and 
civilian employees are entitled to reim- 
bursement for parking fees for use of pri- 
vately owned automobiles for official travel 
within area of their duty stations, sec. 2(m) 
specifically enumerates various items of 
expense to military members which are 
considered reimbursable and does not in- 
clude parking fees; therefore, in absence of 
assimilation provision in 1954 act or specific 
amendment to provide for parking fee re- 
imbursement to members of uniformed 
services, reimbursement is not authorized. 


STORAGE 


Household effects 

Constructive costs—employee who was re- 
quired to store household effects en 
route to new duty station because of 
critical housing shortage and who 
claims reimbursement for storage on 
basis of constructive costs that would 
have been billed by carrier had storage 
been available at either origin or destina- 
tion point, including warehouse handling 
and drayage, rather than on basis of bill 
carrier was required under its tariff 
regulation to present, which bill resulted 
in increase in transportation costs and 
decrease in storage costs because no 
drayage item was included may be 
reimbursed for additional cost of storage 


Military personnel—temporary—time—ex- 
tension of time for temporary storage of 
household effects of members of uni- 
formed services incident to transporta- 
tion of effects between permanent duty 
Stations beyond 6-month limitation 
which has been ceiling for many years 
and of which Congress is aware cannot 
be regarded as in consonance with con- 
cept of “temporary” as used in statute 
and regulations and, therefore, exten- 
sion of time for additional period is not 


sion of Congressional intent 

Temporary—drayage—employee who was 
required to store household effects en 
route to new duty station because of 
critical housing shortage and who claims 
reimbursement for storage on basis of 
constructive costs that would have 
billed by carrier had storage been avail- 
able at either origin or destination point, 
including warehouse handling and dray- 
age, rather than on basis of bill carrier 
was reqnired under its tariff regulation 
to present, which bill resulted in increase 
in transportation costs and decrease in 
storage costs because no drayage item 
was included may be reimbursed for 
additional cost of storage 


SUBSISTENCE 
Per diem 


Delays 
Acts of God, etc.—when employee, 
during official travel by airplane, 
is delayed en route because of bad 
weather and employee is furnished 
meals and lodging at expense of air- 
line, period of delay is not considered 
to be for personal benefit of employee 
and, in absence of any provision in 
Travel Expense Act of 1949, regula- 
tions or administrative instructions 
requiring either that reduction in 
fixed rate of per diem be made or that 
per diem be allowed only for usual or 
scheduled travel time, employee is 
entitled to per diem for period of 


Strike of carrier—an employee who upon 
return to her overseas station following 
home leave in U.S. takes leave en 
route at point at which strike on air- 
line on which employee is scheduled to 
travel is in progress is not entitled to 
per diem while awaiting onward 
transportation after period of leave if, 
but for interruption to take leave, 
employee could have obtained flight 
on to overseas station shortly after 
arrival at intermediate point; however, 
if flight which employee was scheduled 
to use after period of leave was first 
available flight after arrival at inter- 
mediate point, then per diem is pay- 
able for delay irrespective of inter- 
vening leave of absence 

Fractional days 
Less than ten hours 
Overseas employee whose travel time 
for outgoing and return airplane 
trips incident to home leave in U.S. 
is about three and one-half hours 
each way may not be regarded as in 
travel status while at his residence to 
have entire period considered as one 












SUBSISTENCE-— Continued 
Per diem—Continued 
Fractional days—Continued 
Less than ten hours—Continued 
travel period for per diem purposes 
and, therefore, since employee is in 
travel status only from time airplane 
is scheduled to depart from airport 
until airplane arrives at destination 
airport and such travel is less than 
10 hours in one calendar day provi- 
sions of see. 61i, Stand. Govt. 
Travel Regs, preclude payment of 
per diem to employee for air travel 
















































































Amendment to sec. 6.11 of Standard- 
ized Govt. Travel Regs. prohibiting 
payment of per diem to civilian 
employees when travel period is 10 
hours or less during same calendar 
day, which became effective on Aug. 
1, 1959, must be applied to one-way 
travel, such as travel incident to 
changes of official station, travel 
of new appointees in shortage 
category positions, and travel of 
employees assigned to positions 
outside U.S. and return upon 
completion of agreed period of serv- 
ice; however, in view of doubt as to 
scope of amendments, payments of 
travel expenses made on basis that 
one-way travel was exempt from 
10-hour per diem restriction will not 
be recovered 

Military personnel 
On board vessels— quarters availability— 
temporary duty assignment of Navy 
officer to attend conferences aboard 
submarine tender outside U.S. on 
which quarters were not available to 
transient personnel constitutes tempo- 
rary duty aboard Govt. vessel within 
meaning of par. 4250-8 of Joint Travel 

Regs., which prohibits payment of 

per diem for any temporary or training 

duty on Govt. vessels, and, in ab- 
sence of any provision in regulations 
permitting payment of per diem on 
basis that conditions or circumstances 
aboard ship made quarters unavail- 
able, per diem to officer is not auth- 
































































































































































































































Temporary duty 
Training or school assignment 
Duty away from initial reporting 

station 

When members of reserve 
components of uniformed 
services are ordered to active duty 
for training for periods of short 
duration and after reporting to 
training station are ordered to 
another location where practically 
entire period of ordered duty is 
performed, location of such duty 
must in fact be considered train- 
ing duty station and members 
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Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Training or school assignments—Con, 


Duty away from initial reporting 
station—Continued 


may not be considered “away 
from their designated posts of 
duty” for entitlement to per diem. 
Air National Guard mem- 
bers who were ordered to re- 
port to Brooklyn, N.Y., for 15- 
day tour of duty for training and 
who, during period, performed 
12 days of duty at Reading, Pa., 
pursuant to temporary duty orders 
must have Reading regarded as in 
fact training duty station so that 
members may not be considered 
away from their designated post 
of duty for entitlement to per diem 
while at Reading; however, in 
view of administrative misinter- 
pretation of 39 Comp. Gen. 753 
which did not stand for proposi- 
tion that per diem could be paid 
for duty at location away from 
initial reporting point when 
practically all of period of ordered 
duty is performed at such location, 
per diem payments in this in- 
stance will not be questioned 


Travel status 
Duty incident to travel 


Enlisted member of uniformed serv- 
ices who performs duty as military 
conductor on a completely mili- 
tary train between two overseas 
stations is regarded as being on 
duty as conductor on military 
trains and not aboard a commer- 
cial train for entitlement to trans- 
portation and per diem allowances 
under par. 6550 of Joint Travel 
Regs., and travel is merely inci- 
dental to duty so that per diem is 
PIS wcictnteascussctieceds 

Duty performed by members of 
uniformed services on military 
cars which are attached to civilian 
passenger or freight trains may 
not be regarded as duty on “‘com- 
mercial carriers” for per diem 
purposes under par. 6550 of Joint 
Travel Regs. so as to entitle 
members to per diem............. 

Member of uniformed services who 
completes assignment to duty as 
military train conductor and on 
return trip to permanent station 
does not perform any such duty is 
regarded as being in normal 
travel status on return trip for 
which per diem is payable under 

par. 4254 of Joint Travel Regs.... 
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Page | SUBSISTENCE ALLOWANCE—Con. Page 
Military personnel—Continued 


Overseas employees 

Standardized Government Travel Reg- 
ulations applicabii'ty—travel of em- 
ployees from places outside continental 
U.S. to their residences for home leave 
purposes and return travel to overseas 
duty point is required under sec. 
27(b) of E.O. No. 9805, as 
amended, to be considered as separate 
travel periods for application of 10- 
hour restriction in sec. 6.11 of Standard- 
ized Govt. Travel Regs.; therefore, 
travel period for home leave travel 
may not be considered to begin at 
time airplane is scheduled to depart 
from overseas airport and to end when 
airplane actually arrives at airport on 
employee’s return to same or another 
overseas post 


Travel Status—overseas employee whose 
travel time for outgoing and return 
airplane trips incident to home leave 
in U.S. is about three and one-half 
hours each way may not be regarded 
as in travel status while at his residence 
to have entire period considered as 
one travel period for per diem purposes 
and, the: efore, since employee is in travel 
status only from time airplane is 
scheduled to depart from airport until 
airplane arrives at destination airport 
and such travel is less than 10 hours in 
one calendar day provisions of sec. 
6.11, Stand. Govt. Travel Regs., 
preclude payment of per diem to em- 
ployee for air travel time 


Reduction—airplane, train, etc., accom- 
modations—when employee, during 
official travel by airplane, is delayed en 
route because of bad weather and 
employee is furnished meals and lodgings 
at expense of airline, period of delay is 
not considered to be for personal benefit 
of employee and, in absence of any pro- 
vision in Travel Expense Act of 1949, 
regulations or administrative instruc- 
tions requiring either that reduction in 
fixed rate of per diem be made or that 
per diem be allowed only for usual or 
scheduled travel time, employee is 
entitled to per diem for period of delay. 


SUBSISTENCE ALLOWANCE 


Military personnel 
Authorization 
False information, etc. 
Effect 


Permission to enlisted members of 
uniformed services to mess sepa- 
rately may only be granted upon 
existence of certain required facts 
so that when such permission is 
granted through administrative 
error or because of member’s 
misrepresentations, it must be 


Authorization—Continued 
False information, ete.—Continued 
Effect—Continued 

considered as void and without 
effect to authorize payment of 
subsistence allowance. ........... 

A determination that permission 
given to enlisted member to mess 
separately was void because it 
was based on false representation 
by member would be no justifica- 
tion for disbursing officer to invoke 
false claims forfeiture provisions 
of 28 U.S.C. 2514 to refuse member 
credit for subsistence allowance 
in current pay account, since 
invalid authorization did not 
create any right in enlisted mem- 
ber to receive subsistence allow- 
ance, and disbursing officer would 
not be authorized to credit mem- 
ber’s pay account with allowance 
in any event 


Rations in kind entitlement—enlisted 
member of uniformed services who 
was authorized to mess separately 
on basis of false information in that 
his dependents did not reside in 
vicinity of his permanent station 
as alleged has received subsistence 
allowance on basis of invalid author- 
ization to mess separately when 
rations or messing facilities are 
otherwise available and, therefore, 
he is indebted for subsistence allow- 
ance payments; however, since he 
is entitled to be subsisted in kind at 
Govt. expense, the indebtedness 
may be reduced by amount of cost 
of meals purchased in a Govt. mess 
during period that erroneous sub- 
sistence allowance payments were 


Saved pay upon promotion—subsistence 
allowance that enlisted member of 
uniformed services is recelving as item 
of saved pay upon promotion as tempo- 
rary officer is alternative to subsistence 
in kind so that when member is trans- 
ferred to activity where Govt. messing 
facilities are available thereby losing his 
right to subsistence allowance, value of 
commuted rations may be used in deter- 
mining amount of total compensation 
under savings provisions applicable to 
temporary appointments. 


SURPLUS PROPERTY 
(See Property, public, surplus) 


TAXES 
State 


Exemption certificates 
Blanket type—blanket type tax exemp- 
tion certificate to be used to obtain 
Federal Govt.’s exemption from State 
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State—Continued 
Exemption cert ificates— Continued 

or local taxes in case of continuing or 
numerous purchases from vendors is 
permissible and adaptation of either 
Standard Form 1094 or State required 
or provided form, otherwise satis- 
factory, for purposes of blanket type 
exemption is not subject to legal 
objection 

Evidence—a simplified method to pro- 
vide evidence of exemption from State 
sales taxes by use of a citation on pro- 
curement document to single blanket 
tax exemption certificate would not 
be objectionable from an audit view- 
point; however, the matter should be 
taken up with General Services Ad- 
ce cettctccccmecscaqunessece 

Individual certificate issuance require- 
ment—requirement in Title 7, General 
Accounting Office Policy and Proce- 
dures Manual, sec. 4820.50, for issuance 
of separate certificate for each kind of 
tax (State or local) for which exemp- 
tion is claimed pertains only to differ- 
ent taxing jurisdictions, i.e., State or 
local and does not require separate 
certificates for different kinds of State 
taxes; therefore, in case of exemptions 
claimed from Texas taxes where gaso 
line is covered by one tax law and other 
items are subject to different tax law 
only one exemption certificate for gaso- 
line and other items purchased from 
service station vendor is required... 

Stamp, etc., in tieu—although use by 
Dept. of Agriculture of tax exemption 
statement imprinted on various order 
forms instead of issuance of individual 
tax exemption certificates to obtain 
exemption from Texas sales taxes in 
case of large number of miscellaneous 
purchases where blanket type exemp- 
tion would not be warranted Is not 
legally objectionable, for purposes of 
uniformity and app.icability to other 
Govt. agencies in the State, the matter 
should be taken up with General 
Services Administration 

Government immunity 

Governmental function ete.—General 
Services Admin. in disposing of Fed- 
eral surplus property in Texas, which 
has Limited Sales, Excise and Use Tax 
Act that requires sellers to collect tax 
on property sales, maintain collection 
records, and remit tax to State, 1 con- 
ducting one of its official, governmental 
functions which under constitutional 
immunity privilege may not be in- 
terfered with, controlled, or regulated 
by State; therefore, General Services 
Admin. may not comply with Texas 


State—Continued 
Government immunity—Continued 

Meals furnished by common carriers— 
although South Carolina sales tax 
imposed on all retail sales, including 
meals furnished by railroad to military 
personnel traveling on official business 
within State, is tax on vendor so that 
Federal Govt.’s constitutional im- 
munity from State taxation is not for 
application and does not exempt U.S. 
from Mability to carrier for tax, tax on 
meals constitutes portion of cost of 
meals obtained from carrier by use of 
meal tickets, which specify maximum 
cost per meal, so that Govt.’s liability 
for tax is subject to limitations on meal 
ticket; therefore, if tax causes maxi- 
mum amount to be exceeded, payment 
for such excess {s not authorized but if 
tax does not cause maximum to be 
exceeded, payment for meals including 
tax is proper 


TELEPHONES 


Private residences—prohibition—hotel, etc., 
rooms—hotel rooms occupied by Navy 
civilian employee and military member 
during period of temporary duty while in 
charge of special project which necessitated 
installation of telephone service are not 
considered “private residence or private 
apartment” within prohibition in sec. 7, 
act of Aug. 23, 1912, 31 U.S.C. 679, against 
expenditure of appropriated funds for 
telephone service in private residences or 
quarters; therefore, employee and military 
member may be reimbursed for telephone 
service charges under Stand. Govt. Travel 
Regs. and Joint Travel Regs., respectively, 
upon approval of official necessity of ex- 
penditure as travel expense provided that 
in administrative determination consider- 
ation is given, in case of service charges, to 
adequacy and availability of telephone 
service at Govt. installations in area, 
whether existing service was adequate 
and whether other hotel accommodations 
with adequate service were reasonably 
available 


TIME 


Reasonableness 
Reserve enlisted member who Is called to 
active duty for training for three succes- 
sive periods of instruction of 4 weeks, 
16 weeks and 14 weeks, consecutively, 
and whose dependent parents continue 
to reside at member’s permanent resi- 
denco is regarded as having been ordered 
to attend courses extending over a period 
in excess of 4 months so that crediting 
of quarters allowance on account of de- 
pendent parents to members ordered to 
training duty for periods not in excess of 
4 months in 30 Comp. Gen. 260 is 
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not for application in view of apparent 
intent of Congress in enacting residence 
requirement in sec. 102(g) of Career 
Compensation Act of 1949, 37 U.8.C. 
231(g), to restrict payment of quarters 
allowance on account of dependent 
parents who do not reside in member’s 
household at or in vicinity of his perma- 
nent duty station 
Air Force enl'sted members who on basis 
of U.S. v. Simpson, decided Feb. 20, 
1959, 10 USCMA 229, 27 CMR 303, 
which held invalid the automatic pay 
grade reduction provisions of par, 126e, 
Manual for Courts-Martial, 1951, were 
not reduced to lowest enlisted pay grade 
are entitled to have duties performed at 
higher grades regarded as being per- 
formed under color of authority of 
Simpson decision to bring them within 
de facto rule and, therefore, members 
may retain pay and allowances of higher 
grades received in good faith, but period 
of de facto entitlement should be con- 
sidefed as ending not later than Sept. 
30, 1959, which allows reasonable period 
for distribution of notice of decision of 
Comptroller General, B-1390988, Aug. 19, 
1959, which held that members should 
be paid at reduced grade pending deci- 
sion by Court of Claims in Johnson v. 
U.S., Ct. Cl. No, 234-59 (July 15, 1960). 
Temporary periods—extension of time for 
temporary storage of household effects of 
members of uniformed services incident 
to transportation of effects between perma- 
nent duty stations beyond 6-month 
limitation which has been ceiling for 
many years and of which Congress is 
aware cannot be regarded as in consonance 
with concept of “temporary” as used in 
statute and regulations and, therefore, 
extension of time for additional period is 
not authorized in absence of further expres- 
sion of Congressional intent 


TOLLS 


Highways—prohibition—forest roads. (Sce 
Highways, forest, tolls r. user cost sharing) 


TORTS 


Prisoners injured or deceased. (See Prisons 
and Prisoners, injury or ceath benefits) 


TRANSPORTATION 


Dependents 

Authorization requirement—under amend- 
ment to dependent transportation pro- 
visions in sec. 1, Administrative Ex- 
penses Act of 1946, 5 U.S.C. 73b-1, which 
Substituted phrase “when authorized 
or approved” for “when authorized in 
the order directing travel,”’ requirement 
that authorization for transportation of 
family must be made prior to actual 
performance of travel is no longer con- 
dition precedent to payment and, there- 


fore, employee in manpower shortage 

category who, after issuance of travel 

order authorizing his travel to his first 

duty station, was married and accom- 

panied on trip by his wife, is entitled to 

reimbursement for his wife’s transpor- 

tation on basis of administrative ap- 

proval after travel was performed 
Military personnel 

Alaska and Newfoundland—member of 
uniformed services who, after receiving 
payment of mileage basis for travel 
incident to permanent change of sta- 
tion from U.S. to Newfoundland, 
claims reimbursement for cost of ferry 
travel between Nova Scotia and New- 
foundland may not have ferry travel 
regarded as “transoceanic travel’ 
in view of specific exclusion in defini- 
tion of ‘‘transoceanic travel’’ of travel 
between U.S. and island portion of 
Newfoundland; therefore, member 
having received payment for his travel 
and his dependents by privately 
owned automobile on mileage basis 
pursuant to pars. 4159-3 and 7003-3c 
of Joint Travel Regs. which payment 
is commutation of all transportation 
expenses, including ferry fares, no 
additional payment for ferry costs is 
authorized. 

Amendment or revocation of orders— 
travel by dependent of member of uni- 
formed services on permanent change 
of station orders from place where she 
was residing while member was sta- 
tioned overseas to member’s new duty 
station in U.S. and return after notice 
on arrival at new station that member‘s 
permanent change of station orders 
had been revoked may be regarded 
as travel under par. 7051, Joint Travel 
Regs., which provides that when, 
under permanent change of station 
orders, dependents are traveling over 
direct route between old and new 
stations and new change of station 
orders are received en route on or 
after effective date of orders, transport- 
ation at Govt. expense is authorized, 
even though regulation refers only to 
travel between old and new stations; 
therefore, member is entitled to reim- 
bursement for wife’s travel not to ex- 
ceed cost of travel from point of entitle- 
ment to new station and return.... 

Availability of Government transporta- 

tion 

Commercial means 

Reimbursement for transoceanic 
travel of members of uniformed 
services and their dependents 
prior to July 1, 1958—date on 
which Military Air Transport 
Service was converted to industrial 
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Availability of Government transporta- 
tion— Continued 
Commercial means—Continued 
fund financing—may be based 
upon Military Sea Transportation 
Service charges in any case where 
such transportation would have 
been available, regardless of means 
of transportation actually used; 
however, when only MATS was 
available, reimbursement is not 
authorized for travel of member, 
but in case of dependent travel, 
air transportation service need 
not be viewed as having been 
“available” to dependents prior 
to July 1, 1958, where their trans- 
portation requirements could not 
have been supplied by Govt. 
vessel, the use of Govt. air trans- 
portation for dependent travel prior 
to July 1, 1958, not being manda- 
tory under Joint Travel Regs 
In determination of amount reim- 
bursable to members of uniformed 
services for transoceanic travel 
for themselves and their depend- 
ents after conversion of Military 
Sea Transportation Service and 
Military Air Transport Service 
to industria] fund financed activi- 
ties when different charges for each 
service were levied, the proper 
measure for application is cost of 
least expensive available transpor- 
tation service as between MSTS 
and MATS that would have met 
transportation requirements of 
traveler and his dependents 
Death of member—training duty 
periods—although regulation which 
would permit payment of expenses 
for transportation of dependents and 
household effects of reservists who die 
as a result of short tours of active duty 
when movement was not authorized 
incident to member’s call to active 
duty may not be authorized under 
sec. 303(c) of Career Compensation 
Act of 1949, 37 U.S.C. 253(¢c), which 
has not been applied as authority 
for transportation unless dependents 
or household effects were located away 
from home by reason of member's 
service at time of death, such regula- 
tion issued under Missing Persons 
Act, 50 U.8.C. App. 1001-1017, which 
provides benefits for members called 
to active duty even though tours are 
of short duration, would be proper; 
however, there is no authority for 
issuance of regulations authorizing 
transportation of dependents and 
effects of members who die while in 
training duty status. ................. 


544 


Discharge and reenlistment—travel of 
dependents of member of uniformed 
services incident to member's dis 
charge from overseas tour of duty at 
McGuire Air Force Base, N.J., to 
Louisville, Ky., where member re- 
enlisted, then to Wichita, Kans., 
home of record, where dependents 
went to wait until] member was sub- 
sequently assigned to duty at Fort 
Knox, and return from Kans, to 
Radcliff, Ky., may not be regarded as 
travel to establish residence on dis- 
charge but must be regarded as travel 
incident to discharge and reenlistment, 
which transportation expense under 
sec. 303(c), Career Compensation Act 
of 1949, 37 U.S.C. 253(c), is limited to 
not to exceed cost of transportation 
from established residence at time of 
reenlistment to new duty station to 
which member is assigned after 
reenlistment; therefore, member may 
be reimbursed only for cost of travel 
of his dependents from McGuire Air 
Force Base to Radcliff, Ky., not to 
exceed cost from McGuire Air Force 
Base to Fort Knox 


Dislocation allowance 


False transportation claim effect—dis- 
location allowance which was paid 
to member of uniformed services 
on basis of voucher including item 
for dependents’ travel which was 
supported by subsequently dis- 
covered false statement by member 
concerning travel performed by 
dependents was proper payment 
because there was actual movement 
of dependents to entitle member to 
dislocation allowance. -.-........... 


Transfers—bet ween services— Marine 
Corps officer who, incident to trans- 
fer to Naval Reserve under inter- 
service transfer authority in 10 
U.S.C. 716, and an ordered perma- 
nent change of station, moves his 
dependents from old permanent 
station to new may have transfer 
viewed as involving two periods of 
service rather than as termination 
and new appointment; therefore, 
dependent move is not regarded as 
incident to travel from place to 
which member was ordered to duty 
to first duty station soas to preclude 
receipt of dislocation allowance but 
comes under par. 9003-5, Joint 
Travel Regs., which contemplates 
dislocation allowance payment when 
dependents move incident to travel 
from last duty station in one period 
of service to first duty station in 
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TRANSPORTATION—Continued 
Household effects—Continued 


Dependents—Continued 


Military Personnel—Continued 
Dislocation allowance—Continued 
another period of service under 
permanent change of station allow- 


Incidental expenses—regulations which 
would authorize reimbursement to 
members of uniformed services for 
incidental expenses (taxicab fares 
between terminals, tips for handling 
baggage, port taxes, passport and visa 
fees) in connection with transportation 
of dependents on change of station, 
similar to items that are reimbursable 
for travel of member is proper under 
broad language in sec. 303(c), Career 
Compensation Act of 1949, which 
entitles members to transportation 
in kind for dependents, or to reim- 
bursement, or to monetary allowance 
in lieu of transportation in kind 

Temporary station subsequently made 
permanent—in absence of evidence that 
employee who was assigned to tempo- 
rary duty at overseas station at which 
his dependents joined him had been in- 
formed at time of dependents’ travel 
that his headquarters would be changed 
to overseas station or that any adminis- 
trative determination for transfer had 
been made at that time, travel of depend- 
ents may not be considered as anticipa- 
‘tory travel under E.O. No. 9805, to 
entitle employee to reimbursement for 
transportation of dependents upon 
subsequent issuance of transfer order, 
but must be regarded as travel at personal 
expense of employee 

Wife acquired after authorizationtotravel— 
under amendment to dependent trans- 
portation provisions in sec. 1, Adminis- 

trative Expenses Act of 1946, 5 U.S.C 

73b-1, which substituted phrase “when 

authorized or approved” for “when 
authorized in the order directing travel,” 
requirement that authorization for trans- 
portation of family must be made prior 
to actual performance of travel is no 
longer condition precedent to payment 
and, therefore, employee in manpower 
shortage category who, after issuance of 
travel order authorizing his travel to 
his first duty station, was married and 
accompanied on trip by his wife, is en- 
titled to reimbursement for his wife’s 


edent to consideration, 30-cent per 
pound per article released valuation, 
would specify that released valuations 
of higher amounts would not be con- 
sidered for bid evaluation purposes, and 
further would limit Hability of carriers 
in customary trade terms and conditions 
will provide uniform and accurate 
evaluation method for selecting carrier 
offering lowest overall cost of service and, 
therefore, such evaluation plan is con- 
sistent with decisions holding that 
basis for evaluation of bids should be 
clear and exact and made known to 
bidders in advance of bid preparation... 

House trailer shipment—reimbursement— 
when employees transport household 
goods and personal effects in their house 
trailers and effects are for use incident 
to occupancy of trailers as residences, 
reimbursement provisions in sec. t(b) of 
Administrative Expenses Act of 1946, 
as amended, 5 U.S.C. 73b-1(b), do not 
give employees election to be reimbursed 
on either commuted basis for transporta- 
tion of household goods or mileage rate 
basis for transportation of trailer, but 
instead require that reimbursement be 
made on mileage basis only 

Military personnel—death of member— 
short duty periods—although regulation 
which would permit payment of ex- 
penses for transportation of dependents 
and household effects of reservists who 
die as result of short tours of active duty 
when movement was not authorized 
incident to member’s call to active duty 
may not be authorized under sec. 303(c) 
of Career Compensation Act of 1949, 37 
U.S.C. 253(c), which has not been 
applied as authority for transportation 
unless dependents or household effects 
were located away from home by reason 
of member’s service at time of death, 
such regulation issued under Missing 
Persons Act, 50 U.S.C. App. 1001-1017, 
which provides benefits for members 
called to active duty even though tours 
are of short duration, would be proper, 
however, there is no authority for is- 
suance of regulations authorizing trans- 
portation of dependents and effects of 
members who die while in training duty 
status 

Storage (See Storage, household effects) 


transportation on basis of administrative Rates 
approval! after travel was performed.... 574 Document defects—correction—failure of 
Household effects motor carrier to indicate on shipping 


Defense Department—rate tender evalua- 
tion—plan for evaluation of rate tenders 
submitted by carriers, regulated and 
unregulated, for shipment of household 
effects of military and civilian personnel 
which would require, as condition prec- 


documents, at time shipment moving 
under Govt. bill of lading was tendered, 
that Govt. had reserved portion of capac- 
ity of carrier as required under carrier’s 
published tariff for reserved space ship- 
ments is defect which cannot be cured 
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by later statements of shipper’s inten- 
tions; therefore, overpayment collected 
from carrier on basis that higher rate 
for reserved space shipment was not for 
application may not be refunded 


Exclusive use of vehicle—loaded to 
capacity—a truck which when loaded 
with 4 generators and engines being 
shipped under Govt. bill of lating pur- 
suant to request by Govt. for exclusive 
use of vehicle does not have space for 
additional generators, even though 
additional freight in smaller units might 
possibly be loaded in trailer, is regarded 
as loaded to capacity under rule in 
Curtis Lighting, Inc. v. Mid-States 
Freight Lines, Inc., 303 I.C.C. 576, in 
which Interstate Commerce Commis- 
sion held that once a vehicle is loaded to 
capacity shipper does not derive any 
benefit from exclusive use of vehicle 
which is @ service designed to accord 
truckload service to less than truckload 
shipments; therefore, notwithstanding 
that exclusive use was requested and 
shipping documents were annotated in 
compliance with tariff requirement, 
exclusive-use service was not performed 
and overcharges based on exclusive use 
are for recovery from carrier. 

Space reservation—evidence—failure of 
motor carrier to indicate on shipping 
documents, at time shipment moving 
under Govt. bill of lading was tendered, 
that Govt. had reserved portion of capac- 
ity of carrier as required under carrier’s 
published tariff for reserved space ship- 
ments fs defect which cannot be cured by 
later statements of shipper’s intentions; 
therefore, overpayment collected from 
carrier on basis that higher rate for 
reserved space shipment was not for 
application may not be refunded 

Requests—use v. cash—liability of Govt. 
to pay cost of official travel of its employ- 
ees is not dependent upon use of Govt. 
Transportation Requests so that penalty 
charged by airline against employee who, 
for unavoidable official reasuns or reasons 
beyond his control and acceptable to 
enploying agency, is unable to cancel or 
use confirmed reserved space is for 
payment by Govt. whether employee 
uses cash or transportation request for 
official travel ........... eeeee gies 


TRAVEL EXPENSES 


Air travel 
Privately owned airplanes—parking fee 
reimbursement—employee who pays 
tie-down fee for overnight parking of 
privately owned airplane used on official 
travel is not entitled to reimbursement 
for fee in view of sec. 4 of Travel Expense 
Act of 1949, 5 U.S.C, 837, which provides 
that payment of parking fees in addition 
to mileage is discretionary, and of sec. 


3.5b(1) of Standardized Govt. Travel 
Regs., which limits parking fee reim- 
bursement to those paid for parking 
privately owned automobiles........... 


Reservation penalties 
Liability 

Passenger reservation penalty charged 
by airline pursuant to its tariff 
against Govt. employee who fails 
to use or to cancel confirmed re- 
served space for official travel due 
to unavoidable official circum- 
stances, or for reasons beyond his 
control and acceptable to employing 
agency is regarded as necessary cost 
of travel and is payable from Govt. 
funds; however, if failure to cancel 
or use passenger space results from 
reasons other than performance of 
official business, or for reasons not 
beyond his control, employee is 
liable for penalty 


Liability of Govt. to pay cost of official 
travel of its employees is not de- 
pendent upon use of Govt. Trans- 
portation Requests so that penalty 
charged by airline against employee 
who, for unavoidable official reasons 
or reasons beyond his control and 
acceptable to employing agency, is 
unable to cance] or use confirmed 
reserved space is for payment by 
Govt. whether employee uses cash 
or transportation request for official 


Recovery—where air carrier becomes 
liable for liquidated damages for 
failure to provide Govt. employee on 
official travel with confirmed reserved 
space, Govt. is regarded as damaged 
by carrier’s default, and since em- 
ployee is precluded from accepting 
payments from private sources as 
result of performance of official duties 
payment should be made to Govt. and 
deposited into miscellaneous receipts. 


Fares 


Taxicabs 
Between residence and _ terminal— 
limitation—maximum taxicab fare lim- 
itation in sec. 3.1b of Standardized 
Govt. Travel Regs. of $6 (plus tip) 
paid by employee for use of taxicab 
from home in McLean, Va., to Wash- 
ington, D.C., airport bus terminal 
where he boarded bus for Friendship 
International Airport—25 miles from 
Washington, D.C.—is not for applica- 
tion to bus service which unlike taxi- 
cab service operates on regular sched- 
ules over established routes and, 
therefore, even though employee has 
been reimbursed maximum amount 
allowed for taxicab service, he may 
also be reimbursed for bus fare from 
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Fares—Continued 

Taxicabs—Continued 
terminal to airport incident to travel 
on official business. .................. 


Hospitalization of overseas employees— 
an overseas employee who is required 
to use taxi for trips to hospital incident 
to an operation she had undergone 
while on home leave in U.S. is not 
entitled to reimbursement for taxi 
fares under sec. 942, Foreign Service 
Act of 1946, 22 U.S.C. 1157, which 
restricts payment of travel expenses 
incident to hospitalization authorized 
while employee is ‘‘stationed abroad 
in a locality where there does not 
exist a suitable hospital or clinic’... 


First duty station—oath effect—taking of oath 
by Govt. employee who, prior to reporting 
to first duty station, is assigned for period 
of training at another place does not re- 
lieve employee of obligation for travel and 
transportation expenses incident to report- 
ing to first duty station and reassignment 
while employee is in training to another 
first duty station at his request is a transfer 
for convenience of employee within mean- 
ing of sec. 1, Administrative Expenses Act 
of 1946, 5 U.S.C. 73b-1, which precludes 
payment by Govt. of travel and trans- 
portation expenses in cases of transfers for 
convenience of employee and, therefore, 
employee may not be reimbursed for 
expenses of reporting to reassigned first 
duty station. 


Iliness—evidence—authorization or ap- 
proval to curtail temporary duty travel on 
assumption of incapacity of employee to 
perform temporary duty without estab- 
lishment of fact of incapacity is not in 
itself sufficient to allow payment for cost 
of return travel to headquarters under 
secs. 6.5a and b of Standardized Govt. 
Travel Regs., which require evidence as 
& matter of fact that employee is physically 
or mentally ill to extent he is incapacitated 
for performance of duty; therefore, orders 
authorizing employee, while en route to 
his temporary duty station, to return to 
headquarters, which were issued on as- 
sumption that employee would be inca- 
pacitated for performance of temporary 
duty when he learned of death of his son, 
are not sufficient to authorize travel at 
Govt. expense 


Interviews, qualifications, determinations, 
etc.—employment agency duty—preem- 
ployment interview expenses incurred by 
agencies which have recruitment and 
selection duties imposed upon them in con- 
nection with filling scientific and profes- 
sional positions pursuant to act of Aug. 1, 
1947, 5 U.S.C. 1161-1163, and 10 U.S.C. 
1581, are properly payable and fact that 
positions are under competitive service or 
in classified sertice does not affect au- 
thority of agencies with recruitment and 
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selection duties to pay preemployment 
interview expenses, including travel ex- 
penses of applicants, provided that pay- 
ment is made on actual expense basis 


Military personnel 


Ferry fares—member of uniformed serv- 
ices who, after receiving payment on 
mileage basis for travel incident to 
permanent change of station from U.S. 
to Newfoundland, claims reimburse- 
ment for cost of ferry travel between 
Nova Scotia and Newfoundland may 
not have ferry travel regarded as “trans- 
oceanic travel’ in view of specific « x- 
clusion in definition of “transoceanic 
travel” of travel between U.S. and island 
portion of Newfoundland; therefore, 
member having received payment for 
his travel and his dependents by pri- 
vately owned automobile on mileage 
basis pursuant to pars. 4159-3 and 7003-3c 
of Joint Travel Regs. which payment is 
commutation of all transportation ex- 
penses, including ferry fares, no addl- 
tional payment for ferry costs is au- 


Headquarters— metropolitan area—when 
duty station of member of uniformed 
services is in metropolitan area, guide 
for determining extent of area of local 
travel within which members may 
be reimbursed for official travel under 
sec. 2(m), act of Sept. 1, 1954, 40 U.S.C. 
491(m), should be area served by local 
carriers, but when duty station ts not 
in metropolitan area served by local 
carriers, reimbursement for local travel 
should be restricted to area in immediate 
vicinity of duty station within which 
reimbursement for travel expenses under 
Career Compensation Act of 1949 would 
be precluded by par. 6450 of Joint Travel 
Aa ic Seid ccesdet dh tctdectesnticien 


Local travel—criteria—to delete local carrier 
guidelines in regulations which permit 
reimbursement to u.embers of uniformed 
services for of cial travel within duty 
station aren when purposes of sec. 2(m), 
act of Sept. 1, 1954, 40 U.S.C. 491(m), 
authorizing reimbursement for intrasta- 
tion travel is aptly described by phrase 
“within the general area surrounding 
the duty station ordinarily served by 
local carriers” could result in misunder- 
standing at station level as to travel 
contempiated by act and in consequent 
improper reimbursement for round trips 
of several hundred miles because no 
travel orders were issued; therefore, 
proposed regulation change is not con- 
sidered advisable 


Miscellaneous expenses—telephones—in- 
stallation in hotel, etc., rooms. (See 
Telephones, private residences, pro- 
hibition, hotel, etc., rooms) 
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Military personnel—Continued 
Use of other than Government facilities 
Authorizing v. directing Government 
facilities 
The holding in 40 Comp. Gen. 482, 
issued Feb, 24, 1961, that in view of 
conversion of Military Sea Trans- 
portation Service and Military Air 
Transport Service to industrial fund 
financed activities and establish- 
ment of standard charges for trans- 
portation by these activities, mem- 
bers of uniformed services who are 
authorized, as distinguished from 
specifically directed, and who do not 
use available Govt. transportation 
may be reimbursed for use of com- 
mercial transportation at personal 
expense under Joint Travel Regs. 
on basis of standard charges which 
sponsoring service would have been 
required to pay had travel been by 
Govt. transportation is applicable 
from dates when MSTS and MATS 
were converted to industrial fund 
operating basis, that is, from July 1, 
1951, and July 1, 1958, respectively -. 
Inder permanent change of station 
orders which authorize member of 
uniformed services to travel by 
privately owned conveyance be- 
tween point in U.S. and point in 
Alaska and do not expressly direct 
that member use Govt. transporta- 
tion, member is to be regarded as 
having been authorized, as distin- 
guished from directed, to use Govt. 
transportation and reimbursement 
for use of commercial means of trans- 
portation may be made at applicable 
Military Sea Transportation Service 
or Military Air Transport Service 
charge for available Govt. transpor- 
tation, and, similarly, where depend- 
ents who are authorized to travel by 
privately owned conveyance be- 
tween U.S. and Alaska under cir- 
cumstances not within exceptions in 
par. 7002-lb, Joint Travel Regs., 
they are viewed as having been 
authorized to utilize Govt. transpor- 
tation and member is entitled to 
reimbursement on that basis when 
dependents travel by commercial 


a 


Reimbursement basis 
Reimbursement for transoceanic travel 
of members of uniformed services 
and their dependents prior to 
July 1, 1958—date on which Military 
Air Transport Service was converted 
to industrial fund financing—may 
be based upon Military Sea Trans- 
portation Service charges in any case 
where such transportation would 
bave been available, regardless of 


Military personnel—Continued 


Use of other than Government facilities— 
Continued 
Reimbursement basis—Continued 

means of transportation actually 
used; however, when only MATS 
was available, relmbursement is not 
authorized for travel of member, 
but in case of dependent travel, 
air transportation service need not 
be viewed as having been “avail- 
able” to dependents prior to July 1, 
1958, where their transportation 
requirements could not have been 
supplied by Govt. vessel, the use of 
Govt. air transportation for depend- 
ent travel prior to July 1, 1958, not 
being mandatory under Joint Travel 
Suns aconmanvbinnuadiceatentinnhden 
In determination of amount reimburs- 
able to members of uniformed serv- 
ices for transoceanic travel for them- 
selves and their dependents after 
conversion of Military Sea Trans- 
portation Service and Military Air 
Transport Service to industrial fund 
financed activities when different 
charges for each service were levied, 
the proper measure for application 
is cost of least expensive available 
transportation service as between 
MSTS and MATS that would have 
met transportation requirements of 
traveler and his dependents........ 


Miscellaneous expenses 


Hotel, ete., rooms—cancellation of reserva- 
tion—liability—rent for reserved hotel 
rooms which could not be used by group 
of military and civilian personne! travel 
ing on official business overseas incident 
to research project because Govt. air- 
plane on which they were traveling was 
delayed due to mechanical difficulties 
and weather, and because notice of can- 
cellation of reservations arrived tov late 
to permit hotel to rent all of reserved 
rooms, may be considered as necessary 
expense incident to authorized project 
flight and claim paid 

Parking fees 
vehicles) 

Reservation penalty—passenger reservation 
penalty charged by airline pursuant to 
its tariff against Govt. employee who 
fails to use or to cancel confirmed re- 
served space for official travel duc to 
unavoidable officia. circumstances, or 
for reasons beyond his control and 
acceptable to employing agency is re- 
garded as necessary cost of travel and is 
payable from Govt. funds; however, if 
failure to cancel or use passenger space 
results from reasons other than perform- 
ance of official business, or for reasons 
not beyond his control, employee is 
RAND Bee PONG vivscnnctinccsesnscsnse 


(See Fees, parking, rented 
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Miscellaneous expenses— Continued 
Telephones—installation in hotel, etc., 
rooms. (See Telephones, private resi- 
dences, prohibition, hotel rooms) 
Overseas employees 
Home leave 
Time at or near residence—adminis- 
trative regulation requiring overseas 
employees to spend minimum amount 
of home leave at actual place of resi- 
dence or at previously indicated place 
within country, territory, or possession 
in which residence is located would be 
in accord with purpose of home leave 
provisions in see. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 73b-3, 
which is to return overseas employees 
to their homeland for purpose of taking 
leave at such location................. 
To other than residence 
The mere stopping off of an overseas 
employee at or near his place of 
residence in U.S. incident to global 
tour taken during period of home 
leave may not be regarded as return 
to “place of actual residence for 
purpose of taking leave’’ prior to 
serving another tour of duty over- 
seas to be allowable travel within 
meaning of sec. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 
73b-3, and sec. 27(b), E.O. No. 9805, 
which restricts home leave travel 
to country, territory or possession 
in which employee’s residence is 
located when employee elects to 
travel to place other than his resi- 
dence, and, therefore, none of travel 
expenses incurred in connection with 
trip may be paid by Govt._........ 
Overseas employee who, while on 
home leave in U.S. was unable to 
reach residence on West Coast be- 
cause of illness of parent living in 
East and who as result did not stay 
for any extended period in one loca- 
tion may have most western point 
at which he abandoned trip to his 
residence administratively deter- 
mined as alternate location for com- 
putation of constructive travel cost 
rather than have travel regarded as 
travel to various locations for per- 
sonal convenience within meaning 
of regulations prescribed by Bureau 
of Budget in Circular A-4, May 2, 
1955 (mow sec. 42, Circular A-56, 
Apr. 30, 1962), which would preclude 
payment for cost of such travel. .... 
Minimum service requirement 
Part-time status 
Overseas employee whose status was 
changed from full-time to part-time 
after he had signed his latest em- 
ployment agreement to remain in 
Service for another 24 months may 


645-668 O - 63 - £ 


Page | TRAVEL EXPENSES— Continued 


146 


146 


553 


Overseas employees—Continued 
Minimum service requirement—Con. 
Part-time status—Continued 
be regarded as fulfilling his duty 
with respect to period of obligated 
service for entitlement to payment 
of travel and transportation expenses 
under sec. 7 of Administrative Ex- 
penses Act of 1946, as amended, 5 
U.S.C. 73b-8(a), which does not 
restrict travel and transportation 
benefits to employees with full-time 
Although longer period of required 
service for overseas employees with 
part-time status may be adminis- 
tratively prescribed for entitlement 
to payment of travel and transporta- 
tion expenses by Govt., up to 
maximum specified in sec. 7 of Ad- 
ministrative Expenses Act of 1946, 
as amended, 5 U.S.C. 73b-3(a), and 
so long as period of service is specified 
in employment agreement, when 
employment agreement does not 
contain any qualification of term 
“in the service of the Government,” 
such term may be accorded same 
meaning for part-time employees as 
for full-time employees 
Per diem. (See Subsistence, per diem) 
Special conveyance hire—parking fees. 
(See Fees, parking, rented vehicles) 
Transfers—Government v. employee in- 
terest—taking of oath by Govt. employee 
who, prior to reporting to first duty station, 
is assigned for period of training at another 
place does not relieve employee of obliga- 
tion for travel and transportation expenses 
incident to reporting to first duty station 
and reassignment while employee is in 
training to another first duty station at 
his request is a transfer for convenience 
of employee within meaning of sec. 1, 
Administrative Expenses Act of 1946, 5 
U.S.C. 73b-1, which precludes payment 
by Govt. of travel and transportation 
expenses in cases of transfers for conven- 
ience of employee and, therefore, employee 
may not be reimbursed for expenses of 
reporting to reassigned first duty station... 


TREATIES 


Commercial—effect on bid evaluation— 
Buy American Act. (See Bids, Buy 
American Act, commercial treaty effect) 


UNIFORMS 


Military personnel—off cers—reservists— 
qualifications—purchase ot uniforms by 
Air Force Reserve Officers Training Corps 
graduate incident to service on active duty 
in Reserve status in excess of 14 days pend- 
ing processing of commission as officer in 
Regular Air Force under distinguished 
military graduate training program may 
not be regarded as purchase of uniforms 
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UNIFORM S-— Continued 

as Reserve member upon completion of 
not less than 14 days active duty as pro- 
vided in sec. 305(a)(2) of Career Compen- 
sation Act of 1949, 37 U.8.O. 255, but must 
be regarded as purchase of uniforms inci 
dent to active duty as Regular officer 
of Air Force and, therefore, payment of 
uniform allowance on basis of Reserve 
service under 37 U.S.C. 255 is not proper-. 


VEHICLES 


Government 
Damages 
Motor pool vehicles 

Regulation applicability— regulations 
to require requisitioning agencies to 
be responsible for any damage to 
motor pool vehicle, as separate 
charge from cost of general use of 
vehicle, are regulations which di- 
rectly concern operation of motor 
vehicle pools and are therefore with- 
in scope of sec. 211(b), Federal Prop- 
erty and Administrative Services 
Act of 1949, 40 U.S.C. 491(b), and 
E.0. No. 10579, which authorize 
Administrator oi Genera! Services to 
provide for establishment, mainte- 
nance and operation of motor vehicle 
pools for use of Executive agencies. . 

Requisitioning agency liability 
Cost of repairs to Govt. vehicles 
damaged while being operated in 
motor vehicle pool are elements of 
cost incident to operation of ve- 
hicle as provided by sec. 211(d), 
Federal Property and Administra- 
tive Services Act of 1949, 40 U.8.C. 
491(d), which not only makes Fed- 
eral Supply Fund available for 
all elements of cost but specifically 
provides for recovery of all such 
elements of cost from requisition- 
ing agency; therefore, repair costs 
for damaged vehicles are for re- 

covery trom using agency 
Under Personal Property Manage- 
ment Regs. relative to operation 
of motor vehicle pools, which 
provide that basis for determining 
responsibility for negligence or 
misconduct which caused damage 
to motor pool vehicles shall be the 
findings of employing agency of 
vehicle operator, the liability of 
requisitioning agency for cost of 
repairs to damaged vehicle its 
dependent upon whether or not 
negligence of its employee fs in- 
volved, which makes administra- 
tive determination in matter es- 
sential, and, therefore, in absence 
of determination by requisitioning 
agency that employee who was 
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Government— Continued 
Damagee—Continued 

Motor pool vehicles— Continued 
Requisitioning agency liability—Con. 
driver of motor pool vehicle which 
was damaged was not negligent, 
General Services Admin. is en- 
titled to reimbursement for cost 
of repairs to-damaged vehicle. .... 
Exchange or sale for similar items— 
ambulances for converted siation wag- 
ons—although station wagons converted 
for use as ambulances to replace used 
regular type ambulances arc structurally 
different and built for different purposes, 
when station wagons are equipped for 
use as ambulances, they are regarded 
as “similar items’ within meaning of 
sec. 201(c), Federal Property and Ad- 
ministrative Services Act of 1949, 40 
U.S.C. 481(c), which authorizes Admin- 
istrator of General Services to exchange 
or sell similar items of personal property 
and apply allowances or proceeds to 
newly acquired property and when con- 
version work is incidental to acquisition 
of converted station wagons, sec. 201(c) of 
the act does not require any distinction 
in case of conversion prior to delivery 
and passage of title, or after, so that 
used regular type ambulances may be 
exchanged for converted station wagons 
and conversion work done either before 

or after delivery 
Parking fees. (See Fees, parking) 


VETERANS 


Education—overpaymenis—‘“‘back pay” sta- 
tus—benefits which were paid to veteran 
under “G.I. Bill,” 38 U.S.C, Ch, 12A(1952 
Ed.), while he was engaged upon educa- 
tional pursuits during period of removal 
from civilian service in connection with 
reduction-in-force action are not required 
to be deducted as interim earnings from 
computation of back pay due under act 
of Aug. 24, 1912, as amended, 5 U.S.C. 
652(b) (3), upon restoration to duty follow- 
ing reduction-in-force separation, such 
educational benefits not constituting 
“amounts earned * * * through other 
employment,” which amounts are re- 
quired to be deducted from back pay as 
interim earnings; but questions regarding 
refund of “G.I. Bill” payments in back 
pay cases are for determination by Vet- 
erans Administration 


VETERANS ADMINISTRATION 


Finality of findings, ete.—although member 
of reserve component of uniformed serv 
ices who upon involuntary release from 
active duty elected to receive lump-sum 
readjustment payment under Armed 
Forces Reserve Act of 1952, 60 U.S.C. 1016, 
rather than payment of disability compen- 
sation by Veterans Administration, may 
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Continued “Active duty”—term “other duty” in sec. 


not be permitted to change election for 
entitlement to alternate benefits under 
other provisions of law, should Adminis- 
trator of Veterans Affairs, whose decisions 
on questions of law or fact concerning 
benefits or payments under laws adminis- 
tered by VA are final under 38 U.S.C. 
211(a), determine that election of read- 
justment pay was not valid election and 
that veteran is entitled to disability com- 
pensation, veteran is to be regarded as 
indebted for full amount of readjustment 
payment and steps should be taken to 
effect collection of full amount of debt 
before payment of any disability compen- 


501(b) of Career Compensation Act of 
1949, as amended, 37 U.S.C. 301(b), author- 
izing additional training or other duty, 
without pay, for members of reserve com- 
ponents of Armed Forces, including 
Reserve Corps of Public Health Service, 
is interpreted as including “‘active duty”; 
therefore, employee who serves on active 
duty as commissioned officer in Reserve 
Corps of Public Health Service, without 
pay, does not hold another office to which 
compensation is attached within meaning 
of dual office prohibition in act of July 31, 
1894, 5 U.S.C. 62, and is not in receipt 
of more than one salary within double 


sation is made 384 compensation restriction in act of May 10, 
1916, 5 U.S.C. 58 
“Anticipatory breach’—letter from  con- 


tractor sent before required delivery date 


VOUCHERS AND INVOICES 
Multiple items—fraud. (See Fraud, false 


claims, fraudulent items as vitiating whole 
voucher) 


WELFARE AND RECREATION FA- 


CILITIES 


Civilian personnel 

Authority—although authority for furnish- 
ing housing and recreational equipment 
for employees of International Boundary 
and Water Commission projects in iso- 
lated areas contained in sec. 102 of 
American-Mexican Treaty Act of 1950, 
22 U.S.C. 277d-2, does not specifically 
mention families or children of employ- 
ees, the legislative history of act indicates 
that housing and other facilities provided 
for employees were to be used or made 
available to families of employees; 
therefore, purchase of children’s recrea- 
tional equipment for use of families of 
employees living in Govt-owned housing 
facilities is proper under sec. 102 of the 


Cost recovery—although questions of 
whether equitable charges must be made 
for recreational facilities and equipment 
furnished employees of International 
Boundary and Water Commission 
under sec. 102 of American-Mexican 
Treaty Act of 1950, 22 U.S.C, 277d-2, and 
whether such charges should partially or 
completely amortize costs are matters 
within discretion of U.S. Commissioner 
when equipment or facilities are furnished 
employees who in other circumstances 
normally would be expected to furnish 
such items at personal expense, a charge 
should be made to defray cost or reason- 
able rental value of equipment; however, 
on assumption that any playground 
equipment furnished will be available 
to all children, as in municipa) park 
which is open to publie without charge 
the act does not require recovery of cost 
of such equipment from employees 


to procurement agency stating that sup- 
plier does not want to make item, that 
several other suppliers were tried but none 
would accept order, and, therefore, con- 
tractor “cannot send samples or deliver 
the order” constitutes clear repudiation of 
contract on basis that contractor will not 
perform due to inability to find supplier, 
and in view of such clear import positive 
statement that he is unwilling to perform 
is unnecessary to establish anticipatory 
breach; therefore, action of Govt., after 
receipt of letter, declaring contractor in 
default and assessing excess costs of repro- 
curement was proper 


“Bid shopping” 


A provision in construction invitation 
which limits amount of subcontracting 
and requires bidder to furnish with bid 
information as to work to be performed 
by his own organization is designed to 
preclude award to other than bona fide 
construction contractors whose chief 
purpose in bidding fs for ‘bid shopping” 
and, therefore, such information furnish- 
ing requirement is regarded as having 
been designed to assist procurement 
agency in determination of bidder's 
responsibility rather than in determina- 
tion of responsiveness of bid 
Inder invitation which permitted bidders 
to change portions of work which could 
be subcontracted up to mintmum Iimita- 
tion, low bidder who was permitted, after 
bid opening, to furnish description of 
work to be performed by his own organi- 
zation does not have any advantage over 
other bidders to “bid shop’; however, 
if there is no real need for such work 
information, requirement should be 
eliminated in future invitations........ 


“Component of Armed Forces’”’—since Re- 


serve Corps of Public Health Service is 
not component of Armed Forces, com- 
missioned Public Health Service Reserve 
officer who is also civilian employee fs not 
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entitjed to leave of absence for military 
duty or to dual office exemption provided 
for members of reserve components and 
National Guardsmen by sec. 29, act of 
Aug. 10, 1956, 5 U.S.C. 30r; therefore, when 
employee serves on active duty with pay 
as commissioned officer in Reserve Corps 
of Public Health Service he vacates his 
civilian position and upon return to in- 
active Reserve status he must be reap- 
pointed to civilian position, there being 
no authority to retain him in civilian 
position in leave without pay status, or to 
permit him to waive compensation of 
civilian position 

“Condemnation”—use of funds appropriated 
for forest management to pay deposit to 
court incident to condemnation proceeding 
which is instituted to obtain clear title to 
Jand but which will result in obtaining new 
title is in effect deposit for purchase of land 
which under 41 U.S.C. 14 requires specific 
authorizing legislation and, therefore, 
appropriation for forest management may 
not be used for payment of deposit into 
court in connection with condemnation 
proceedings. 

“Fair proportion”—in determining “ air 
proportion” of Govt. contracts to be 
placed with small business concerns pursu- 
ant to Small Business Act (15 U.S.C. 631, 
et seq.), all contracts received by small 
business, whether under set-aside procure- 
ments or in unrestricted competition, 
should be taken into consideration and set- 
aside procurements may not be considered 
improper unless their effect is to increase 
awards to small business, both on set- 
asides and otherwise, beyond “fair pro- 
portion”’ 

“Federal aid’—term “other Federal aid” 
in sec. 6(b)(9) of Area Redevelopment Act, 
42 U.S.C. 2505(b)(9), which requires 
amount of such other Federal assistance to 
be considered in determining maximum 
limitation for area redevelopment loans, 
has reference to Federal aid programs 
directly administered by departments and 
agencies, other than Area Redevelopment 
Admin., for area redevelopment rather 
than benefits indirectly derived as result 
of Federal efforts to facilitate economic 
development, such as loans made by Rural 
Electrification Admin. financed-electric 
cooperatives to consumer-borrowers where 
there is no privity of contract between 
Rural Electrification Admin. and bor- 
rower; therefore, applicants for area rede- 
velopment loans who also have loans from 
Rural Electrification Admin. cooperatives 
for electrical equipment are no: required 
to have Rural Electrification Admin. loans 
considered under area redevelopment loan 
limitation 


“Floating set-asides”—‘‘floating set-aside” 
procedure used by Military Petroleum 
Supply Agency for jet fuel procurement 
under which bidders are put on notice in 
invitation for non-set-aside portion that 
maximum quantity would be set aside for 
small business but that specific quantity 
allocations of set-aside by area and specific 
items would not be determined until after 
bids are opened results in bidders, without 
knowledge of quantity required, being 
unable to submit competitive and intelli- 
gent bids as required under formally ad- 
vertised procurements and in contracting 
officer being subject to charges of favorit- 
ism, collusion and arbitrary action because 
determination of quantity to be set aside 
for small business is based on arbitrary 
and subjective criteria; therefore, ‘floating 
set-aside’ procedure should be eliminated 
in future procurements 


“Leases”—contracts for operation of con- 
cessions in national parks which provide 
for use of lands and Govt-owned buildings 
by concessioners, subject to right of entry 
on lands by Govt. and reservation of min- 
eral rights, are not license agreements but 
leases insofar as concessioners have ex- 
clusive right to use of real property and 
provision in such lease agreements re- 
quiring concessioners to repair and main- 
tain Govt-owned buildings must be 
construed as part of rental consideration 
and, therefore, in violation of sec. 321, 
Economy Act of 1932, 40 U.S.C. 303b, 
which prohibits inclusion in leases of 
provisions for repair or improvement of 
Govt. buildings as part of consideration 
to be paid for use of property 


“May”—proposals to require States partici- 
pating in Federal aid highway program 
to earmark for highway purposes income 
from, leasing or renting of airspace over 
highways, which airspace is held by States 
under fee simple title, on basis that 23 
U.S.C. 111, which provides that Sec, of 
Commerce in highway agreements “may” 
authorize States to use airspace, vests 
discretion in Secretary to include or 
exclude such airspace clauses, are not in 
accord with Congressional purpose of 
provision, word “‘may” being used so that 
clause could be included or excluded at 
request of State; therefore, in absence of 
any Congressional direction concerning 
disposition of income from airspace use, 
proposals to require earmarking of income 
as condition precedent to including air- 
space use provisions in agreements are not 
approved, however, in view of substantial 
Federal contribution to costs of rights of 
way, matter of recognition of Federal 
interest in airspace should be brought to 
attention of Congress 
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“Nolo contendere plea”—a plea of “nolo personnel is not engaged in selling or sale 
contendere” by member of National of supplies or materials to be precluded 
Guard of U.S. (Miss, National Guard) to from receiving retired pay by 5 U.S.C. 59¢ 
indictment for prescribing false claims and 10 U.S.C, 6112(b) 
against U.S. under 18 U.S.C. 73 must be “Suitable bond”—a “suitable bond” which 
regarded as having some force and effect as persons receiving payments on behalf of 
conviction under plea of guilty in applica- incompetent members of uniformed serv- 
tion of act of Sept. 1, 1954, which precludes ices are required to furnish under act of 
receipt of retired pay by members con- June 21, 1950, as amended, 37 U.S.C. 353, 
victed of certain offenses, in absence of when payments may be expected to ex- 
definition of words “convicted” and ceed $1,000 is one which is sufficient in 
“conviction” in 1954 act and pending amount for protection of incompetent 
authoritative judicial decision member against improper action by trustce 
“Retired pay”—although retainer pay for in connection with funds; therefore, $1,000 
Navy and Marine Corps members bond furnished by wife of incompetent 
transferred to Fleet Reserve and Flect member who by reason of record correc- 
Marine Corps Reserve is in nature of tion action is to receive retroactive retired 
reduced retired pay, the term “retired pay aggregating $22,066, is not suitable 
pay” generally has reference only to that bond to satisfy requirements of 37 U.S.C. 
percentage of base and longevity pay or PSE ES NINA TS 
basic pay fixed by particular statute to be . "3 g 
paid to retired member; therefore, term as Tie-down” fees—employee who pays tie- 
used in 10 U.S.C. 1401 which gives mem- down fee for overnight parking of privately 
bers entitled to retired pay benefit of most owned airplane used on official) travel is not 
favorable method of computation must be entitled to reimbursement for fee in view 
accorded its usual meaning and may not of epee 4 of Travel Expense Act of 1949, 
be construed as including retainer pay..._ 5 U.S.C. 837, which provides that pay- 
“Sale of supplies and materials”—contract ment of parking fees in addition to mileage 
negotiated by retired officer of uniformed is discretionary, and of sec. 3.5b(1) of 
services for commercial packing, crating, Standardized Govt. Travel Regs., which 
drayage, storage, unpacking and transpor- limits parking fee reimbursement to those 
tation of household effects of Dept. of paid for parking privately owned auto- 
Defense personnel which does not involve mobiles 
transfer of ownership of property to Govt. “Transoceanic travel’’—member of uni 
is not contract of sale but is contract for formed services who, after receiving pay- 
performance of services only so that ment on mileage basis for travel incident 
retired officer who contracts or negotiates to permanent change of station from U.S. 
for commercial transportation of household to Newfoundland, claims reimbursement 
effects of Dept. of Defense personne] is not for cost of ferry travel between Nova 
engaged in selling or sale of supplies or Scotia and Newfoundland may not have 
materials to be precluded from receiving ferry travel regarded as “transoceanic 
retired pay by 5 U.S.C. 59¢ and 10 U.S.C. travel” in view of specific exclusion in 
6112(b) 677 definition of “transoceanic travel’ of 
“Selling”—contract negotiated by retired travel between U.S. and island portion of 
officer of uniformed services for commercial Newfoundland; therefore, member having 
packing, crating, drayage, storage, unpack- received payment for his travel and his 
ing and transportation of household effects dependents by privately owned auto- 
of Dept. of Defense personnel which does 
not involve transfer of ownership of prop- 4159-3 and 7003-3e of Joint Travel Regs. 
erty to Govt. is not contract of sale but is a 
contract for performance of services only which payment is commutation of all 
so that retired officer who contracts or transportation expenses, including ferry 
negotiates for commercial transportation fares, no additional payment for ferry 
of household effects of Dept. of Defense costs is authorized 


mobile on mileage basis pursuant to pars. 
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